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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 JOHN HUMES, No. 2:17-cv-2327 JAM AC P
12 Plaintiff,
13 V. ORDER AND FINDINGS AND

RECOMMENDATIONS
14 YOLO COUNTY PROBATION
15 DEPARTMENT,
16 Defendant.
17 Plaintiff is a former county and current state prisoner proceedingepnith a civil rights
18 | action pursuant to 42 U.S.C. § 1983 and Title lih&f Americans with Disabilities Act (ADA),
19 | 42 U.S.C. 8§ 12132. Currently before the coudaefendant’s fully briteed motion to dismiss
20 | plaintiff's third amended complaint (ECF No.)3&nd plaintiff’s motions for a subpoena (ECF
21 | No. 36), to compel discovery (ECF No. 37), and to proceed (ECF No. 39).
22 l. Plaintiff's Allegations
23 Plaintiff alleges that while on probationYolo County, he was required to report in
24 | person to his probation officer iWoodland, California. ECF No. 19 at 4. However, during hjs
25 | probation, plaintiff lived in Sacramento andsvgravely 100% disabled by severe brain and
26 | spinal damage,” which made it difficult for him get to Woodland. 1d. This took place “a short
27 | time after [his] 28 day coma and three brain suegerwhich occurred thirty years ago. Id.
28 | Although plaintiff contacted the probation depantmaultiple times for assistance in arranging
1
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transportation between Sacramento and Woodladdarequest that his probation be moved
Sacramento, the probation department denied bqtlests._1d. He then informed a judge tha
defendant had “refused to make accommodatitrdiim, yet the judge sent him to prison

anyway. Id. Plaintiff allges that by failing to make equate accommodations for his

to

disabilities, defendant violatdds rights under the ADA and the Equal Protection Clause of the

Fourteenth Amendment. _Id.

[l Motion to Dismiss

Defendant contends that the third amencadplaint should be dismissed because thg
alleged denial of accommodations occurred thyggrs ago, and the claims are therefore time
barred. ECF No. 31 at 2-3. Defendant argues that plaintiff became aware of his injury an
statute of limitations began to run when ‘df@rmatively requested accommodations and was
denied on the spot by tldedge.” _Id. at 3.

Plaintiff opposes the motion on the ground tmat'was severely brain damaged and
didn’t realize that [he ] been injured until 2017” and thtkte statute of limitations did not
begin to run until he was aware of the inju)CF No. 32. He argues that individuals with
severe brain damage “may NEVE&alize that they’'ve been ‘injed,’ in a Civil Rights type of
way.” Id. at 1.

A. Legal Standard for Motion to Dismiss Undexderal Rule of Civil Procedure 12(b)(

In order to survive dismissal for failure $tate a claim pursuant to Rule 12(b)(6), a
complaint must contain more than “a formulacitation of the elementd a cause of action”; it
must contain factual allegations sufficient “to raaseght to relief above the speculative level.]

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (20@€ixations omitted). “[T]he pleading mus

contain something more . . . than . . . a stateiefatcts that merely eates a suspicion [of] a

legally cognizable right of actiori.’ld. (alteration inoriginal) (quoting 5 Charles Alan Wright &

Arthur R. Miller, Federal Practice and ealure 8§ 1216, at 235-38d ed. 2004)). “[A]

complaint must contain sufficient factual matter, acakptetrue, to ‘state a claim to relief that

plausible on its face.” Ashcroft v. Igbd&56 U.S. 662, 678 (2009) (quoting Twombly, 550 U,

at 570). “A claim has facial plaibility when the plaintiff pleadtactual content that allows the
2
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court to draw the reasonable inference that tiendant is liable for the misconduct alleged.”
(citing Twombly, 550 U.S. at 556).
In considering a motion to dismiss, the cauttst accept as true the allegations of the

complaint in question, Hosp. Bldg. Co. v. Trs. of the Rex Hosp., 425 U.S. 738, 740 (1976)

(citation omitted), and constrilee pleading in the light mostarable to the party opposing th
motion and resolve all doubts in the plead&isor, Jenkins v. McKeithen, 395 U.S. 411, 421

(1969) (citations omitted). The court will “@esume that general allegations embrace those

specific facts that are necessarysupport the claim.”_Nat’'l Qr. for Women, Inc. v. Scheidler,

510 U.S. 249, 256 (1994) (quoting Lujan v. DefsWildlife, 504 U.S. 555, 561 (1992)).

However, while pro se pleadings are held “&sletringent standartisan formal pleadings

drafted by lawyers,” Haines v. Kerner, 404 U639, 520 (1972) (per curiam) (citations omitte

the court need not accdpgal conclusions “cast in the forof factual allegations,” W. Mining

Council v. Watt, 643 F.2d 618, 624 (9th Cir. 1981) (citations omitted).

“If the running of the statute is apparenttbe face of the complaint, the defense may

raised by a motion to dismiss.” Jablon edb Witter & Co., 614 F.2d 677, 682 (9th Cir. 198(

(citations omitted). “When a motion to dissiis based on the running of the statute of
limitations, it can be granted onifythe assertions of the compig read with the required
liberality, would not permit the plaintiff to prowbat the statute was tolled.” Id. (citation

omitted); TwoRivers v. Lewis, 174 F.3d 987, 991h Cir. 1999) (citation omitted).

B. Statute of Limitations

i. Title Il of the Americansvith Disabilities Act

“Title 1l of the ADA does not contain arxpress statute of limiteons” and the court
therefore “borrow[s] the atute of limitations adcable to the most analogous state-law claim

long as ‘it is not inconstent with federal law or policy tdo so.” Sharkey v. O’Neal, 778 F.3d

767, 770 (9th Cir. 2015) (citations omitted). ThatNiCircuit has held that California’s “three
year statute of limitations for ‘[a]n action upon alldy created by statute, other than a penal
or forfeiture™ is the statute dfmitations that applies to theagé-law claim most analogous to &
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claim under Title Il of the ADA._Id. at 77%;73 (quoting Cal. Civ. Proc. Code § 338(1)).
Therefore, in California, theatute of limitations for claims undditle 1l of the ADA is three-
years._ld. at 774-75.

ii. Equal Protection

“Section 1983 does not contata own statute of limitations.” _TwoRivers, 174 F.3d at
991. Accordingly, “[flor actions under 42 U.S.(1883, courts apply the forum state’s statute

limitations for personal injury actions.”odes v. Blanas, 393 F.3d 918, 927 (9th Cir. 2004)

(citation omitted). At the time of the allegedhations, the statute ¢ifnitations in California
was one year. Cal. Civ. Proc. Code § 340 (198&)es, 393 F.3d at 927 (two-year statute of
limitations went into effect in 2003).
iii. Accrual
“Although state law determines the lengfithe limitations period, federal law

determines when [the] claim accrues.” Mosale City of Los Angeles, 214 F.3d 1151, 1154 (

Cir. 2000) (citing TwoRivers, 174 F.3d at 991)nder federal law, a claim accrues when the
plaintiff knows or has reason to kmmf the injury which is the Isas of the action.”_TwoRivers,
174 F.3d at 991 (citation omitted). The critical ingus when did the plaintiff “know or have

reason to know of the injury of which they complain?”_Morales, 214 F.3d at 1154. “An act

ordinarily accrues on the dadé injury.” Pouncil v. Tilton, 704 F.3d 568, 574 (9th Cir. 2012)

(citing Ward v. Westinghouse Canadtia;., 32 F.3d 1405, 1407 (9th Cir. 1994)).

Defendant argues that the statute of litiotas began to run éhmoment plaintiff
“affirmatively requested an accommodation and wanied on the spot by the Judge.” ECF N
31 at 3. According to plaintiff's complairthis denial of accommodations occurred
approximately thirty years ago. ECF No. 1@ atHowever, plaintiff argues that he did not
realize he had been injured until 2017 becaus®vhe severely brain damaged.” ECF No. 32
1. He points out that individuals with disabés akin to his own “may NEVER realize that

they've been ‘injured,” in a CivRights type of way.”_Id. Plaiiff contends that he has now

1 The statute of limitations under California Code of Civil Procedure § 338 has been three
since at least 1987. Cal. Civ. Proc. Code § 338 (1987).
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recovered enough to realize thatwas injured by defendant’sfusal to respect [his] 14th
Amendment Right to ‘Adequate Accodaitions!’ [sic].” 1d. at 1-2.

Plaintiff clearly suggests th#te statute of limitationsegan to run only once he

suspected a legal wrong, rather tidren he became aware ofatual injury. ECF No. 32 at 1.

The Ninth Circuit has expressigldressed this distinction. Lukovosky v. City and County of

San Francisco, it held the statute of limitations accrues at the momeptditm&fs knew they
had been injured and by whom, even if at that paitime the plaintiffs did not know of the legd
injury.” 535 F.3d 1044, 1051 (9th Cir. 2008) @mtal citation omitted). Thus, plaintiff's
contention that it was his delayed awarenesseofatyal wrong, rather than of the actual injury
that triggered the statute litations is unconvincing.

Plaintiff's complaint refers to his attempts to receive accommodations in connectior
the location of his probation, and specificallieges that he “repeatedly called [the] probation
dep’t. to beg for help getting from SacramettdVoodland . . . or to have said probation mov
to Sacramento.” ECF No. 19 at 4. He also claimas he notified a judge dlfie alleged denial o
accommodations, but to no avail. Id. Plaintifepeated complaints affirmatively demonstrat
that he was aware he had been “injured” or wronged by the defendant at the time. The fa
he may have been unfamiliar with the predeggl wrongs that may have occurred is not
determinative._Lukovksy, 535 F.3d at 1051.

Therefore, based on the allegations in thagaint, plaintiff's claims accrued when he
affirmatively requested and was denied accommons—roughly thirty years prior to the filing
of the complaint. Since the third amended clanmp was filed in February 2018, this means th
the alleged violations took place sometime around 1988.

The court notes that based on these allegatiplaintiff's claim under the ADA is barreq
because “[tlhe ADA is not retrative and it does natpply to actions takeprior to July 26,
1992, the effective date of the Act.” BrownGen. Tel. Co. of Cal., 108 F.3d 208, 209 (9th C

1997) (per curiam) (citations omitted). Howewsonstruing the complaint liberally, the court
will assume that plaintiff's claims accrued as lasethe date he notified a judge that he was b

refused accommodations and he was sent torprie@€F No. 19 at 4. Taking into consideratio
5
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plaintiff's request for a subpoena, which see&cords from his August 29, 1994 conviction in
Yolo County as evidence of the discriminationgxperienced (ECF N@6 at 4), the court will
assume for the sake of the motion to dismiss ifiplaintiff were given leave to amend the
complaint, he would allege facts showing thest claims arose on or shortly after August 29,
1994, making the ADA applicable.

Regardless, even assuming plaintiff’'s clamesrued in 1994, rather than 1988, the thr

year statute of limitations for plaintiff's Title dlaim and the one-year statute of limitations fo

his equal protection claim bar tpeesent action unless plaintiff’sdarceration or mental capacity

tolled the limitations period sufficiently fgermit him to proceed with this suit.

C. Tolling

In addition to applying the state statute ofitations, “[flederal courtgalso apply a forum

state’s law regarding tolling, incluaty equitable tolling when not inconsistent with federal law.

Fink v. Shedler, 192 F.3d 911, 914 (9th Cir. 19@#%)ng Hardin v. Straub, 490 U.S. 536, 537-

(1989); Bacon v. City of Los Angeles, 843 F.2d 372, 374 (9th Cir. 1988)). Thus, California

governs tolling in this case.

i. Statutory Tolling

The California Code of Civil Bxcedure includes two tolling gvisions that a potentially

applicable to plaintiff’'s claims: section 352, whiprovides tolling based on the lack of capacity

to make decisions and section 352.1, which provioléag on the basis of imprisonment.

ce-

Section 352(a) of the California Code of CRrocedure provides that if a person bringjng

claims such as plaintiff's “is, at the time the sawf action accrued . lacking the legal capacit
to make decisions, the time oktdisability is not part of the time limited for the commencem
of the action.2 A person lacks legal capacunder section 352 if har she is “incapable of
caring for his [or her] property or transacting iness or understanding thature or effects of

his [or her] acts.” _Feeley v. S. Pac. Transp. Co., 234 Cal. App. 3d 949, 952 (1991) (altera

2 Prior to 2015, section 352(a) used the temsdne” rather than “lackinthe legal capacity to
make decisions.”_Estate of Stern v. TusBatreat, Inc., 725 F. App’'x 518, 522 n.3 (9th Cir.
2018) (citations omitted). The change was sintplgeplace “offensive and outdated terms” at
there is no legal difference between the terms. Id. (citations omitted).

6

tion in




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

original) (quoting Pearl v. Pearl, 177 Cal3, 307 (1918)); Alcott Reb. Hosp. v. Superior

Court, 93 Cal. App. 4th 94, 101 (2001) (sam&$. noted above, the complaint alleges that

plaintiff “repeatedly” called defendant to requassistance complyingitln probation and furthef

raised the issue withjadge, demonstrating that he was cdpalmderstanding the nature of his

actions and was able to take amprate action at the time the cagasof action accrued. Plaintiff

is therefore not entitled toltmg under section 352 and tleeurt next turns to section 352.1.
At the time plaintiff's claims arose, “prisonezsuld toll claims for tkir entire sentence i

less than life,” Fink v. Shedler, 192 F.3d at 9lita{mn omitted); see alsBal. Civ. Proc. Code

8 352(a) (1994) (person imprisoned for term sEléhan life at time cause of action accrues m
toll limitations period for duration of imprisonmenthssuming that plaintiff was incarcerated
the time his cause of action accrued, therebyliegthim to tolling based on his imprisonment,
his claims are still untimely. l&hough California law at the timiae claims arose provided for
tolling for the entirety of plaintiff's incarceation, on January 1, 1995, section 352.1 of the
California Code of Civil Procedure went intoett, replacing the original tolling statute. Fink,
192 F.3d at 914. Under section 352.1, the statutiengétions is tolled fo only two years on the
basis of imprisonment._Id. For plaintiffs wieoslaims arose prior ttanuary 1, 1995, the statu
of limitations is “tolled for two years from aaa@l, or until January 1, 1995, whichever occurs
later.” Id. at 916 (citing TwRivers, 174 F.3d at 995-96). Assuming the limitations period w
tolled two years from sometime in 1994, thewg®@bf limitations for his equal protection claim
would have expired in 1997 aftie statute of limitations fdris ADA claim would have expired
the following year. Accordingly, even if the courére to assume that plaintiff was entitled to
additional two years of statugotolling, his complaint was filg well outside tk statute of
limitations. Therefore, unless equitable tolling lagx plaintiff's claims are untimely and must
be dismissed.

ii. Equitable Tolling

“Under California law, a plaintiff must me#ttree conditions to edfably toll a statute of
limitations: ‘(1) defendant must have had timelyio® of the claim; (2) defendant must not be

prejudiced by being required to defend the ntlee barred claim; and (3) plaintiff's conduct
7
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must have been reasonable and in good faifaink, 192 F.3d at 916 (quag Bacon v. City of

Los Angeles, 843 F.2d 372, 374 (9th Cir. 1988);alee McDonald v. Antelope Valley Cmty.

Coll. Dist., 45 Cal. 4th 88, 102008) (citations omitted). Equitable tolling applies when a

plaintiff pursues one of several legal remedies in good faith and “is designed to prevent ur
and technical forfeitures of the right to a tioal the merits when the purpose of the statute of
limitations—timely notice to the defendant of fhlaintiff’'s claims—has ben satisfied.”_ld., 45

Cal. 4th at 99-100 (citation and@nmnal quotation marks omitted).

The timely notice requirement essentially means that the first claim
must have been filed within theasitory period. Fahermore[,] the
filing of the first claimmust alert the defendant in the second claim
of the need to begin investigatitige facts which form the basis for
the second claim. Generally thigams that the defendant in the first
claim is the same one being sued in the second.

Id. at 102 n.2 (alteration in original) (intefrgpuotation marks omitted) (quoting Downs v. Dep

of Water & Power, 58 Cal. App. 4th 1093, 1100 (1997)).

Accepting plaintiff's allegations as true anmahstruing them in the light most favorable
him, the court finds that plaifitis not entitled to equitable ltong because he caot establish th

first condition that defendant had timely noticelud claim. In opposing the motion to dismisg

plaintiff states that he did npursue legal action until he initeat this action in 2017 because he

was not aware he had suffered a legal injury FERO. 32 at 1-2. Although the complaint alleg

that plaintiff brought thelenial of accommodations to the atten of a judge, it is equally clear

that his complaints were raised in the contéxd criminal proceeding, possibly a revocation of

his parole, because he claims the judge sentdpnison for sixteen months. ECF No. 19 at 4.

Because plaintiff's own allegations show that defnt did not have timely notice of his claim
plaintiff is not entitled to equitable tolling and this action is untimely.

D. Conclusion

The allegations of the complaint, when reath the required liberality, show that this
action was untimely and that plaintiff is not d¢letl to sufficient tolling to make the complaint
timely.
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. Discovery Motions

Plaintiff has filed motions to subpoena ret®and compel discovery responses. ECF

Nos. 36, 37. Because the motions are prematudlat is being recommended that defendant’s

motion to dismiss be granted, the mos for discovervill be denied.

V. Motion to Proceed

Plaintiff has filed a motion requesting that th&se be re-instated because he is entitle
equitable tolling due to incapagit ECF No. 39. It appears thatintiff is under the mistaken
impression that this case has already been disthéssantimely._Id. Because this action has
yet been dismissed, the motion will be denied astmlf plaintiff disagrees with these findings
and recommendations regarding whether his comptainttimely or equitalel tolling applies, he
may file objections for considation by the District Judge.

V. Plain Language Summary of this Order for a Pro Se Litigant

It is being recommended that the complai@tdismissed because you filed it too late.
Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's motions for discoveryECF Nos. 36, 37) are denied.

2. Plaintiff's motion to re-instate this acn (ECF No. 39) is denied as moot.

IT IS FURTHER RECOMMENDED that defendé&smotion to dismiss (ECF No. 31) b

granted and this action be dismissed as untimely.

d to

not

These findings and recommendations are submitted to the United States District Judge

assigned to this case, pursutmthe provisions of 28 U.S.C.6886(b)(1). Within twenty-one
days after being served with these findiagsl recommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be served and filed within fexr days after service of the objections. The
i
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parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: September 30, 2019 _ -
m.r:_-—u M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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