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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 JOSIAH CHANDLER SHOCKENCY, No. 2:17-cv-2427-EFB
12 Plaintiff,
13 V. ORDER
14 NANCY A. BERRYHILL, Acting
15 Commissioner of Social Security
16 Defendant.
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (“Commissioner”) denying his application for Sugpiental Security Income (“SSI”) under Title
20 | XVI of the Social Security Act. The partibave filed cross-motions for summary judgment.
21 | ECF Nos. 15 & 18. For the reasons discddsslow, plaintiffsmotion is granted, the
22 | Commissioner’s motion is denied, and the masteemanded for further proceedings.
23 || L. Background
24 On January 28, 2014, plaintiff filed an application for SSI, alleging that he had been
25 | disabled since birth. Administree Record (“AR”) at 162-71. Rintiff was a minor at the time
26 | the application was filed butrined eighteen on March 4, 201Kl. at 162. His application was
27 | denied initially andupon reconsiderationd. at 98-102, 106-10. Thereaft@ hearing was held
28 | before Administrative Law JuddgeALJ”) Sharon L. Madsenld. at 42-68.
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On October 5, 2016, the ALJ issued a decisiioting that plaintiff was not disabled
under section 1614(a)(3)(A) of the Actd. at 14-30. The ALJ made the following specific

! Disability Insurance Benefitre paid to disabled persons who have contributed to

Social Security program, 42 U.S.C. 88 #2keq Supplemental Security Income (“SSI”) is paid

to disabled persons with low income. 42 U.S.C. 88 EH&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or mentapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
§§ 423(d)(1)(a), 416.920 & 416.971-Mowen v. Yuckert82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimam@aging in substantial gainful
activity? If so, the claimant iund not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three. nidt, then a finding of not disabled is
appropriate.

Step three: Does the claimaimpairment or combination
of impairments meet or equal enpairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w@kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ie finst four steps ahe sequential evaluation
process.Yuckert 482 U.S. at 146 n.5. The Commissiobears the burdehthe sequential
evaluation process proceeds to step fike.

To qualify for disability child benefits, a chilunder the age of 18 mihave “a medically
determinable physical or mental impairmentjehiresults in marked and severe functional
limitations, and which can be expected to resulteath or which has lasted or can be expecte
last for a continuous period of niess than 12 months.” 42 U.S&1382c(a)(3)(C)(1). A three
step sequential evaluation govemligibility for child benefits. 20 C.F.R. § 416.924. The
following summarizes the sequential evaluation:

Step one: Is the claimaahgaging in substantial gainful
activity? If so, the claimant fund not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
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findings:

1. The claimant was born on March 4, 1996 ang ttrefore in the “Aolescent (age 12 tg
attainment of age 18)” age group on Janzay2014, the date the application was file(
(e.g., 20 CFR 416.926a(g)(2)(v)). H [sic] attained age 18 on March 3 [sic], 2014 (2
416.120(c)(4)).

2. The claimant has not engaged in substantialfglaactivity since the date the applicatio
was filed (20 CFR 416.924(b) and 416.972).

3. Before attaining age 18, the claimandhhe following severe impairments: autism
spectrum disorder and an anyidisorder (20 CFR 416.924(c)).

* % %

4. Before attaining age 18, the claimant did hatve an impairment or combination of
impairments that met or medically equaled ohéhe listed impairments in 20 CFR Par
404, Subpart P, Appendix 1, Part A or B (20 CFR 416.920(d), 416.924, 416.925 an
416.926).

* * %

5. Before attaining age 18, the claimant did have an impairment or combination of
impairments that functionally equaldtk listings (20 CFR 416.924(d) and 416.926a).

* % %

appropriate.

Step three: Does the claints impairment or combination
of impairments meet or equal anpairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is conclusively presumed
disabled. If not, the claimant is not disabled.

20 C.F.R. § 416.924.

At step three the determination of whetarrimpairment or combination of impairment
functionally equals a listing requires the ALJsess the claimant in six “broad areas of
functioning intended to capture afl what a child can or canndb,” which are referred to as
“domains”: “(i) Acquiring and using informatn; (ii) Attending and completing tasks; (iii)
Interacting and relatingith others; (iv) Moving about ammanipulating objects; (v) Caring for
yourself; and, (vi) Health and physical we#ibg.” 20 C.F.R. § 416.926a(b)(1)(i)-(vi). To
functionally equal the listings, ttehild’s “impairment(s) must be of listing-level severity; i.e.,
must result in “marked” limitations in two doima of functioning or an “extreme” limitation in
one domain.” C.F.R. 8§ 416.926a(a).
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6. Because the claimant did not have an impamtnoe combination of impairments that m
medically equaled any listing or functiona#igualed the listings, he was not disabled
prior to attaining age 18 (20 CFR 416.924(a)).

7. The claimant has not developed any new iinmpant or impairments since attaining age
18.

8. Since attaining age 18, the claimant hasiooed to have a severe impairment or
combination of impairments (20 CFR 416.920(c)).

* k% %

9. Since attaining age 18, the claimant hashaat an impairment or combination of
impairments that meets or medicaltyuals a listed impairment (20 CFR 416.920)).

* % %
10. After careful consideration of the entirecord, | find that, sice attaining age 18, the
claimant has had the residual functional capdoiyerform a full range of work at all

exertional levels but he has been limiteghéoforming only simple routine tasks with
occasional contact with the public and coworkers.

* % %

11.The claimant has no past relevant work (20 CFR 416.965).
12.The claimant is currently a “youngedividual age 18-44" (20 CFR 416.963

13.The claimant has at least a high school etioicand is able to communicate in English
(20 CFR 416.964)

14. Transferability of job skills is not assue because the claimant does not have past
relevant work (20 CFR 416.968).

15. Since attaining age 18, considering the claitissage, education, work experience, ang
residual functional capacityplps have existed in sigreAnt numbers in the national
economy that the claimant has beeledb perform (20 CFR 416.960(c) and 416.966).

* % %

16. The claimant has not been under a disabilitydefsned by the Social Security Act, sinc
March 3, 2014 [sic], the day he attained &8ethrough the date ttis decision (20 CFR
416.924(a) 416.920(9)).

Id. at 18-30.
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Plaintiff's request for Appeals CounciMiew was denied on September 29, 2017, lea

the ALJ's decision as the findkecision of the Commissioneld. at 1-5.

[l Leqgal Standards

The Commissioner’s decision theatlaimant is not disabledibe upheld if the findings
of fact are supported by substahevidence in the record attte proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnai3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 1999gnckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &agst, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderanceaelee v. Chate®4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

. Analysis

Plaintiff argues that the ALJ committed twoors. First, he argues that the ALJ
impermissibly rejected, without explanatiahe opinions of treatig psychologists Jason
Christopherson and Elizabeth Gam. ECF No. 15-2 at 15-2%5econd, he argues that the AL
erred in assessing plaintiff’s mahtimitations by failing to acmunt for his need for a supportiv
living environment.ld. at 22-26. As explained below, tbeurt finds plaintiff's first argument

persuasive and remands for further proceedings on that’basis.

2 Because the matter must be remanded for further consideration of the medical of
5
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A. Relevant Legal Standards

The weight given to medical opinions dads in part on whether they are proffered by
treating, examining, or non-examining professionalsster v. Chater81 F.3d 821, 834 (9th Cir.
1995). Ordinarily, more weight is given tcetbpinion of a treating professional, who has a
greater opportunity to know and obsetkie patient as an individuald.; Smolen v. Chate80
F.3d 1273, 1285 (9th Cir. 1996). To evaluatesthiler an ALJ properly rejected a medical
opinion, in addition to considering its sourt®e court considers whether (1) contradictory
opinions are in the record; ang inical findings support the apions. An ALJ may reject an
uncontradicted opinion of a treating or examgmedical professional only for “clear and
convincing” reasonsLester 81 F.3d at 831. In contrast, a aawlicted opinion of a treating or
examining medical professional may be rejedtedspecific and legitimate” reasons that are
supported by substantial evidendd. at 830. While a treating prdsional’s opinion generally
is accorded superior weight,itfis contradicted by a supportedagmining professional’s opinion
(e.q., supported by different independent clinfoadings), the ALJ may resolve the conflict.
Andrews v. Shalaléb3 F.3d 1035, 1041 (9th Cir. 1995) (citinagallanes v. Bower881 F.2d
747, 751 (9th Cir. 1989)). However, “[w]hen aragxning physician relies on the same clinical
findings as a treating physician, liffers only in his or her cohgsions, the conclusions of the
examining physician are n@ubstantial edence.” Orn v. Astrue495 F.3d 625, 632 (9th Cir.
2007).

B. OpinionEvidence

Dr. Christopherson, Psy.D., and Dr.rgan, Psy.D., performed a psychological
evaluation for the purposes of assessing plainfigibility for serviees from Central Valley
Regional Center (“CVRC"). AR 347-58. Based on their exatiuna and plaintiff's testing
results, Dr. Christopherson and.@aniron diagnosed plaintiffith Autistic Spectrum Disorder
with mild to moderate symptomsd. at 354, 357. They opined thagaitiff has deficits in socia]

emotion reciprocity; nonverbabmmunication behavior; amtkveloping, maintaining, and

evidence, the court declines t@cé plaintiff's second argument.
6
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understanding relationships. Theyncluded plaintifhas restricted, repetitive patterns of
behavior, interests, or activag requiring plaintiff to haveupport. In that regard, Dr.
Christopherson and Dr. Ganiron notedt plaintiff is excessivelfixated on routines and rules,
and he becomes highly agitatedemtroutines are disturbedd. at 355-56. It was also their
opinion that plaintiff'ssymptoms impacted age appropristeialization ananaintaining danger
awareness, precluding plaintifioin being completely independemithout some level of
supervision on a long-term basisl.

Plaintiff underwent another psychologiealuation, which was conducted by Lance
Portnoff, Ph.D.Id. at 327-31. Dr. Portnoff concludéakat plaintiff has Autism Spectrum
Disorder, and that he was functionally in the minimal rarideat 330. Dr. Portnoff opined thal
plaintiff had no limitations in rggonding appropriately to usual mutine work situations; mild
to moderate limitations in dealing with unexptthanges in a routine work setting; and
moderate limitations in respondiagpropriately to co-workersupervisors, and the publied.
at 331. He further opined that plaintifbis capable of understanding, carrying out, and
remembering simple instructiongd.

In a January 2016 treatment note, Dr. Edgatilaopined that plaitiff was unable to beg
assertive and to work under pressure. AR 388.

The record also contains two opinidnem non-examining physicians, Dr. E. Anquino-
Caro and Dr. G. lkawa. Both physicians opitieat plaintiff was capablef performing simple
tasks, yet has moderate limitation in interactpgropriately with the geeral public and getting
along with coworkers or peewgthout distracting themld. at 73, 77-78, 88, 92.

C. Discussion

In assessing plaintiff's residual functiorapacity (“RFC”), the ALJ assigned little
weight to Dr. Castillo’s treating opinion, whitgving significant weght to Dr. Portnoff's
examining opinion and Drs. Aquino-Caro and lkawa’s non-examining opinions. The ALJ’s
decision cited to Dr. Christophersand Dr. Ganiron’s report, butdinot discuss their examining
1
1
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opinion nor state what wght, if any, it was given. Plaintiff argues thahe ALJ was required td
weigh Dr. Christopherson and BBaniron’s opinion, and the failure to do so requires remang
further proceedings. ECF No. 15-2 at 18-22e Tommissioner arguesjthout citation to any
authority, that the ALJ was nogquired to weigh Dr. Chrispherson and Dr. Ganiron’s opinion
because their report specificallysdiaimed it was “not a substitute for a . . . Social Security
Disability Evaluation, or other psychologicaladwation.” ECF No. 18 at 12 (quoting AR 347).
As noted by the Commissioner, Dr. Christogio® and Dr. Ganiron'sport specifically

stated that plaintiff's “evaluain was conducted by contract with CVRC to assist in eligibility

determination, and as such, it is not a substituta formal . . . Mental Health Assessment, . .|.

Social Security Disability Evaluation, other psychological evaltian.” AR 347. That
disclaimer, however, does not alter the stachdby which these doctors’ opinions must be
evaluated nor excuse the ALJddee to consider and weigh BrChristopherson and Ganiron’s
opinions, which specifically addressplaintiff's functional limitations.

An ALJ is required to consider and whiall medical opinion evidence. 20 C.F.R.
8 416.927(b) and (ckxee Garrison v. ColvirZ59 F.3d 995, 1012 (9th Cir. 2014) (“Where an A
does not explicitly reject a medical opinion or feeth specific, legitimate reasons for crediting
one medical opinion ovenather, he errs.”)-lores v. Shalala49 F.3d 562, 570 (9th Cir. 1995

(An ALJ “may not reject ‘significant probae evidence’ withouéxplanation.”). The

Commissioner’s regulations deé medical opinions as “statements from acceptable medical

sources that reflect judgmentsaat the nature and severity[tie claimant’s] impairment(s),”
including physical or mental litations resulting from the claimés impairments. 20 C.F.R.
8 416.927(a)(1). Of particular relevance hame ALJ may not diggard a medical opinion
simply because it was proffered for a purposeratien assessing eligibility for disability

benefits. See Lester v. Chate81 F.3d 821, 832 (9th Cir. 1995) (“The purpose for which mec

3 Contrary to plaintiff's ontention, Dr. Christopherson aBd. Ganiron were not treatin
physicians. Their report indicatdsat they are employed by the Sullivan Center for Children
their “evaluation was conducted by contract vVB¥iRC . . . .” AR 347. The record reflects
plaintiff received treatment from CVRC, but thésenothing in the recorduggesting he receive
treatment from Dr. Christopherson and Dr. Gamior the Sullivan Center for Children.
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reports are obtained does not provédegitimate basis for rejecting them.Booth v. Barnhart
181 F. Supp. 1099, 1105 (9th Cir. 2002) (“[T]heAiay not disregara physician’s medical

opinion simply because it was initially eliciteda state workers’ compensation proceeding, O

-

because it is couched in the termow used in such proceedings.”).

p ==

Accordingly, the ALJ was required to assess\uleight to be giveto Dr. Christopher an
Dr. Ganiron’s opinion, and could nagject their asssed limitations absetegally sufficient
reasons.Garrison 759 F.3d at 1012.

The Commissioner further argues that amgrein failing to addess Dr. Christopherson
and Dr. Ganiron’s opinion was harmless becaueper consideration @he opinion would not
alter the ALJ’s ultimate disability dermination. ECF No. 18 at 12-1%ee Holloway v.
Berryhill, 2017 WL 5508512, at * 5 (C.D. Cal. Nov. Z®17) (“Because plaintiff has not shown
that full consideration of Dr. Pechman’s opirsamould alter the ALJ's RFC determination or
ultimate decision, the ALJ’s failure to propergject those opinions was harmless.”). She
advances three arguments in support of thisipositFirst, she contends that Dr. Christopherson
and Dr. Ganiron’s opinion is substantially similathat of Dr. Portnoff.She argues that because
the ALJ afforded great weight r. Portnoff's opinion, the failureo specifically mention Dr.
Christopherson and Dr. Ganiron’s opinion wamsequential. ECF No. 18 at 13-14. Second,
she argues that the ALJ’s reasons for rejecting Dr. Edgar Castillo’s opinion, which was mqgre
restrictive, would applyaually to Dr. Christophersoand Dr. Ganiron’s opinionld. at 14-15.
Third, the Commissioner argues the error was lemsrbecause the ALJ gave significant weight
to the opinion of non-examininghysician Dr. Ikawa, who consgded Dr. Christopherson and Dr.
Ganiron’s report in reaching his opinion that ptdf could perform simple, routine tasks with
occasional interaction with otherkl. at 15. None of the guments are persuasive.

Neither Dr. Castillo’s opinion nor Dr. Padff's opinion were suffi@ntly similar to Dr.
Christopherson and Dr. Ganiron’sioon. Dr. Castillo only opinethat plaintiff was unable to
be assertive and to work ungeessure, which fails to account many of limitations assessed
by Dr. Christopherson and Dr. Ganiron, includpigintiff’s limitations related to social

interactions and need for some level of suiggam. AR 388. LikewisgDr. Portnoff's assessed
9
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limitations are not fully consistent with D€hristopherson and Dr. Ganiron’s opinion. For
instance, Dr. Portnoff concludedapitiff is only mildly to modertely impaired in dealing with
unexpected changes, while Dr. Christopherson anéGBniron concluded plaintiff is excessive
fixated on routines and becomes higagitated when they change.

Lastly, there is no merit to the Commissioner argument that the ALJ’s error was ha
because she afforded significant weight ® d@pinion of non-examining physician Dr. lkawa,
who considered Dr. Christopherson and Dr. @anis report in reaching his opinion. The
argument runs contrary to the hierarchy of medical opinion evidence established by the
Commissioner’s regulations arghiores the policy behind affordj greater weight to physician
who have actually had the opportunity to exam the claimaeél_ester 81 F.3d at 834.

Furthermore, endorsing the argument wouldrpean ALJ to adopt a non-examining opinion

ly

mless

)

over a treating opinion so long as the non-examining physician was provided an opportunity to

review the other opinions of record. Obvityshat result is nopermitted under controlling
authority.

Accordingly, the matter must be remandea@llow the ALJ to properly consider all
opinion evidence of record.
IV.  Conclusion

Accordingly, it is hereby ORDERED that:

1. Plaintiff's motion for sumnrg judgment is granted,;

2. The Commissioner’s cross-motifam summary judgment is denied;

3. The matter is remanded for further m@dings consistentitl this order; and

4. The Clerk is directed to enter judgmamplaintiff's favor and close the case.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: March 25, 2019.
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