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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RON SINGH, No. 2:17-cv-2433-JAM-EFB PS
Plaintiff,
V. ORDER

UNITED STATES GOVERNMENT,

Defendant.

Plaintiff seeks leave to procegdforma pauperipursuant to 28 U.S.C. 1915His
declaration makes the showing regdiby 28 U.S.C. 81915(a)(1) and (HeeECF No. 2.
Accordingly, the request to proceiedforma pauperiss granted. 28 U.S.C. § 1915(a).

Determining that plaintiff may proce@d forma pauperigioes not complete the require
inquiry. Pursuant to 8 1915(e)(2), the court naisiniss the case at any time if it determines
allegation of poverty is untrue, @rthe action is frivolous or niious, fails to state a claim on
which relief may be granted, or seeks monetdrgfragainst an immune defendant. As discus
below, plaintiff’'s complaint must be dismissed fack of jurisdiction and fidure to state a claim

Although pro se pleadings are liberally constriseg, Haines v. Kerngd04 U.S. 519,

520-21 (1972), a complaint, or portion thereof, should be dismissed for failure to state a cl

! This case, in which plaintiff is proceediimgpropria personawas referred to the
undersigned under Local Rule 302(c)(2$ee28 U.S.C. § 636(b)(1).
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fails to set forth “enough facts to state a clamelief that is plausible on its faceBell Atl.
Corp. v. Twombly550 U.S. 544, 554, 562-563 (2007) (citi@gnley v. Gibson355 U.S. 41
(1957));see alsd-ed. R. Civ. P. 12(b)(6). “[A] plairffis obligation to provide the ‘grounds’ of
his ‘entitlement to re&f’ requires more than labels and clusons, and a formalc recitation of
a cause of action’s elements will not do. Facaliaigations must be engh to raise a right to
relief above the speculative level on the asswngtiat all of the complaint’s allegations are
true.” Id. (citations omitted). Dismissal is appropriate based either on the lack of cognizal
legal theories or the lack pfeading sufficient facts to suppi@ognizable legal theories.
Balistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cir. 1990).

Under this standard, the court must acceptigesthe allegations of the complaint in
qguestionHospital Bldg. Co. v. Rex Hosp. Truste485 U.S. 738, 740 (1976), construe the
pleading in the light most favorabie the plaintiff, and resolvdlaloubts in the plaintiff's favor,
Jenkins v. McKeither895 U.S. 411, 421 (1969). A pro saiptiff must satisfy the pleading
requirements of Rule 8(a) of the Federal Role€ivil Procedure. Rle 8(a)(2) requires a
complaint to include “a short and plain statemerthefclaim showing that the pleader is entitl
to relief, in order to give the defendant faotice of what the claim is and the grounds upon
which it rests.” Twombly 550 U.S. at 555 (citinGonley v. Gibson355 U.S. 41 (1957)).

Plaintiff's complaint allege that he filed tax returrier tax years 2008 and 2009 “witho
any Tax liability.” ECF No. 1 at 1. He clairtisat the Internal Revenue Service (“IRS”) coerc
him to “pay [an] arbitrary amount of taxes wttke threat of criminal and civil prosecution
without any Notice, without any appeal andheut providing an opportunity to litigate Tax
issues in violation of Talaws and Due Processltl. He alleges that the IRS imposed illegal
liens and levies, which leftim without the resourcde pay child supportld. at 1-2. He further
claims the IRS caused delays in repairs to a hausieh ultimately led tddeaths and injuries ta
the public.” Id. at 2. Plaintiff purports to bring this action under 26 U.S.C. 88 6213, 6402, 1
7422, 7433; 18 U.S.C. § 1341; 28 U.S.C. 88 1346, 2621.S.C. § 1983; and “other causes
action.” Id. He seeks $1,000,000 in damages, as wealratund for overpayment of taxes for

the years 2008 and 2009.
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It is apparent from plairftis allegations that he seeks to challenge the IRS’s assessn
of his taxes for the years 2008 and 2009 andiltsequent efforts toollect the assessed
amounts. Plaintiff, however, has failed to eblthe court’s jurisditon over his claims.

As a sovereign, the United States is immfroen suit except according to its consent t¢
be sued.Lehman v. Nakshia@53 U.S. 156, 160 (1981). It nesarily follows where Congress
waives the immunity of the United States any teand conditions that it places on the waiver

jurisdictional and must bstrictly construed.See Block v. North Dakota ex rel. Board of Univ.

and School Land<161 U.S. 273, 287 (1983)erves v. United Stated66 F.2d 517, 521 (9th Cir.

nent

are

1992). Under 28 U.S.C. § 1346, Congress has waived the immunity of the United States for sui

to recover taxes alleged to have been erroneausliegally assessed aollected, so long as
certain conditions are satisfl. 28 U.S.C. 1346(a)(13ee Flora v. United State362 U.S. 145,
177 (1960).

Based on plaintiff's allegationthe potential applicable weer provisions are 26 U.S.C.
88 7422 and 7433. Section 7422 allows a taxptykring a refund amn to recover the
overpayment of taxes. 42 U.S.C. § 7422. Hwaveprior to bringing refund action, a taxpaye
must first pay the full amount of the disputed tax &ile a claim with the Secretary prior to filin
to filing suit. See26 U.S.C. § 7422(aFlora, 362 U.S. at 177. Plaintiff does not allege that h
has fully paid his assessed taxes for the year8 200 2009. Indeed, he merely alleges that t
IRS has imposed illegal liensélevies. Accordingly, he falto establish this court’s
jurisdiction over his @im for a refund.

Section 7433 allows for a chaction against the United States if “in connection with g
collection of Federal tax . . . any officer or emys#e of the Internal Revenue Services reckles
or intentionally, or by reason of gegence disregards any provisiohthis title, or any regulatio
promulgated under this title.” 26 U.S.C. § 7433aintiff, however, doesot allege any facts
demonstrating that an IRS officeiolated a specific provision of the Internal Revenue Code.
Instead, he merely claims that the IRS imposeddl liens and leviesThat allegation is too
vague and conclusory to estahlihat an IRS employee recklgsshtentionally, or negligently

disregarded a specific provisiontbe Internal Revenue Code iarmection with the collection ¢
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plaintiff's taxes. Furthermoré¢o the extent plaintiff seelke assert a claim under § 7433 in
relation to the assessment (as opposed to colleatfdn} taxes, such a claim is not permitted.
See Miller v. United State66 F.3d 220, 222-23 (9th Cir. 1995) (“[B]ased upon the plain
language of the statute [§ 7433], which is cleadpported by the statugefegislative history, a
taxpayer cannot seek damages under 8§ 7433 for improper assessment of taxes.”).

Plaintiff also appears tesaert a due process claim undet#3.C. § 1983. But plaintiff
only brings this action agast the federal government and not a state a€i@mklin v. Fox 312
F.3d 423, 444 (9th Cir. 2002) (“Section 1983 liabikttyaches only to gividuals ‘who carry a
badge of authority of a State argpresent it in some capacity.”Russell v. United States Dep’
of the Army 191 F.3d 1016 (“Section 1983, however, proside right of action against federa
(rather than state) officials.”)Even if the court were to cons#r plaintiff's citation to 8 1983 as
an attempt to asserts a claim unBerens v. Six Unknown Federal Narcotics Age4@3 U.S.
388 (19713, the claim would still fail since plaintiff seeks to challenge the assessment and
collection of his taxesSee Adams v. Johns@55 F.3d 1179, 1188 (9th Cir. 2004) (taxpayers
“have no right tdivensrelief for any allegedly unconstitotal actions of IRS officials engage
in tax assessmennd collection.”).

Lastly, plaintiff cites to 18).S.C. § 1341, a criminal statute that does not provide for
private right of action.Wilcox v. First Interstate Bank of Or., N,815 F.2d 522, 533 n.1 (9th
Cir. 1987) (observing that there is no fate right of action under 18 U.S.C. § 1341").
Accordingly, plaintiff's complaint must be dismissed for failure to state a claim.

Plaintiff is granted leave to file an amena®anplaint, if he can Ege a cognizable lega
theory and sufficient facts in support of that cognizable legal thearyez v. Smiti203 F.3d
1122, 1126-27 (9th Cir. 2000) (en bafdistrict courts must affordro se litigants an opportuni
to amend to correct any deficiency in their céeints). Should plaintiff choose to file an

amended complaint, the amended complaint skedrly set forth the allegations against

2 The Ninth Circuit has recognized thaa]tions under § 1983 and those under Biver
are identical save for theplacement of a state actor un@el983 by a federal actor under
Bivens.” Van Strum v. Lawrb29 F.2d 1384, 1388 (9th Cir. 1991).
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defendant and shall specify a basis for this cewtibject matter jurisdicn. It shall also plead
plaintiff's claims in “numbered paragraphs, each limited as faradicable to a single set of
circumstances,” as required by Federal Rule of Civil Procedure Hdb}xhall be in double-
spaced text on paper that bears Inumbers in the left margin, eequired by Eastern District of
California Local Rules 130(b) and 130(c). Anyearded complaint shallsd use clear heading

to delineate each claim alleged and against wthefendant or defendants the claim is alleged

required by Rule 10(b), and mysead clear facts that support each claim under each headar.

Additionally, plaintiff is infornmed that the court cannot refergdor pleadings in order tg
make an amended complaint complete. Locd¢RA0 requires that eaamended complaint be
complete in itself. This is because, as a general rule, an amended complaint supersedes
original complaint.See Loux v. Rhag75 F.2d 55, 57 (9th Cir. 1967). Accordingly, once
plaintiff files an amended complaint, the origimo longer serves any function in the case.
Therefore, “a plaintiff waives all causes of action alleged in the original complaint which ar
alleged in the amended complairit@ndon v. Coopers & Lybran®44 F.2d 811, 814 (9th Cir.
1981), and defendants not named in anrated complaint are no longer defendarierdik v.
Bonzelet963 F.2d 1258, 1262 (9th Cir. 1992). Finally, tbert cautions plainfi that failure to
comply with the Federal Rules of Civil Procedutas court’s Local Rules, or any court order
may result in a recommendation thiais action be dismisse®eelocal Rule 110.

Accordingly, IT IS ORDERED that:

1. Plaintiff's request for leave to procaedorma pauperi§ECF No. 2) is granted.

2. Plaintiff's complaint is dismissewith leave to amend, as provided herein.

3. Plaintiff is granted thirty days from thetea@f service of this order to file an amendé
complaint. The amended complaint must beadtieket number assignedttas case and must
be labeled “First Amended Complaint.” Failure to timely file an amended complaint in

accordance with this order will resultanrecommendation this action be dismissed.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE
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DATED: November 25, 2019.
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