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9 UNITED STATES DISTRICT COURT
10 FOR THE EASTERN DISTRICT OF CALIFORNIA
11
12 KEITH CANDLER, No. 2:17-cv-2436 TLN CKD P
13 Plaintiff,
14 V. ORDER AND
15 J. STEWART, et al., FINDINGS AND RECOMMENDATIONS
16 Defendants.
17
18 Plaintiff is a California prisoner proceedingtlivan action for violaon of civil rights
19 | under 42 U.S.C. § 1983. The remaining defend&etseck and Huynh, are Correctional Officers
20 | employed by the California Department of Coti@ts at California State Prison, Sacramento
21 | (CSP Sac.). The following claims remain:
22 1) Claims against defendant Lebeck for exaesgirce and denial ahedical care arising
23 | under the Eighth Amendment and a claim arising under the First Amendment for retaliating
24 | against plaintiff for utilization of an inmate grievance procedure; and
25 2) Claim against defendant Huynh for dermimedical care arising under the Eighth
26 | Amendment.
27 | ECF No. 21.
28 || /I
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Plaintiff's motion for summary judgmenand defendants’ cross motion for summary
judgment are before the court.

. Summary Judgment Standard

Summary judgment is appragie when it is demonstratéidat there “is no genuine
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a). A party asserting that a fe@hnot be disputed mustipport the assertion by
“citing to particular parts ofmaterials in the record,studing depositions, documents,

electronically stored informationffadavits or declarations, stipatfions (including those made f

purposes of the motion only), admissions, interrogaaoiswers, or other materials. . .” Fed. R.

Civ. P. 56(c)(1)(A).

Summary judgment should be entered, aftk¥quate time for discovery and upon motion,

against a party who fails to make a showing sigfit to establish the estence of an element
essential to that party’s cas@daon which that party will bear thmirden of proof at trial. See

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (198F)] complete failureof proof concerning ar

essential element of the nonmoviparty’s case necessarily rendalisother facts immaterial.”
Id.

If the moving party meets its initial respdmity, the burden then shifts to the opposing
party to establish that a genuissue as to any material fact@aily does exist. See Matsushit:

Elec. Indus. Co. v. Zenith Radio Corp., 475 h%4, 586 (1986). In attempting to establish th

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of their pleadings but is requddo tender evidence of specifacts in the form of affidavits,
and/or admissible discovery matdriin support of its contentiondhthe dispute exists or show
that the materials cited by the movant do notldistathe absence of a genuine dispute. See

R. Civ. P. 56(c); Matsushita, 475 U.S. at 586 n.The opposing party must demonstrate that

fact in contention is materidlg., a fact that might affetihe outcome of the suit under the

governing law, see Anderson v. Liberty Lobby.ImM77 U.S. 242, 248 (1986); T.W. Elec. Sery.

Inc. v. Pacific Elec. Contractors Ass’n, 809 F.2d 626, 630 (9th Cir. 1987), anthéhdispute is
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genuine, i.e., the evidence ihuhat a reasonable jury coukturn a verdict for the nonmoving

party, see Wool v. Tandem Computdrs;., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establidhe existence of a factual gdigte, the opposing party need njot
establish a material issue of fact conclusively iriatsor. It is sufficienthat “the claimed factual
dispute be shown to require a junyjudge to resolve the partiestf@ring versions of the truth gt

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierge

the pleadings and to assess the pnoairder to see whether thereaigenuine need for trial.”
Matsushita, 475 U.S. at 587 (quoting FedCR.. P. 56(e) advisory committee’s note on 1963
amendments).

In resolving the summary judgment motiorg t#vidence of the opposgimparty is to be
believed. _See Anderson, 477 U.S. at 255. Allaeable inferences that may be drawn from the

facts placed before the court must be drawiawor of the opposing party. See Matsushita, 475

U.S. at 587. Nevertheless, inferences are rawaliout of the air, and is the opposing party’s

obligation to produce a factualgalicate from which the inference may be drawn. See Richards

v. Nielsen Freight Lines, 602 F. Supp. 1224, 1244-45 (E.D. Cal. 1985), aff'd, 810 F.2d 89§, 902

(9th Cir. 1987). Finally, to demonstrate angme issue, the opposing party “must do more than

simply show that there is some taghysical doubt as to the matefiatts . . . . Where the record

O

taken as a whole could not leadational trier of fact to finébr the nonmoving party, there is n
‘genuine issue for trial.””_Matsushita, 475 U.S. at 587 (citation omitted).

[l. Excessive Force and Retibn Against Defendant Lebeck

The Eighth Amendment’s prohibition of ctwd unusual punishment protects prisongrs
from force used maliciously and sadisligdor the purpose ofausing harm. Hudson v.

McMillian, 503 U.S. 1, 6 (1992).

Prison officials generally ceot retaliate against inmats exercising First Amendment

rights. Rizzo v. Dawson, 778 F.2d 527, 531 (9th £385). A viable First Amendment claim fpr

retaliation must establish, amondpet things, that a state actook some adverse action against

an inmate because of that prisoner'sgutad conduct. Rhodes v. Robinson, 408 F.3d 559, 567-

68 (9th Cir. 2005).
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“The requisite causal connection [for 81983 ligyji may be established when an officia
sets in motion a ‘series of acts by others whighactor knows or reasably should know woulc

cause others to inflict’ constitutional harmsPreschooler Il v. Cl&rCounty School Board of

Trustees, 479 F.3d 1175, 1183 (9th Cir. 2007) (quoting Johnson v. Duffy, 588 F.2d 740, 7

Cir. 1978). This standard of causation “@lysresembles the stdard ‘foreseeability’

formulation of proximate cause.” Arnold v. Int'l Bus. Mach. Corp., 637 F.2d 1350, 1355 (9

Cir. 1981).

Plaintiff's remaining claims for excessif@ce and retaliation agast defendant Lebeck
arise from allegations in plaififts complaint which suggest Lebeaktentionally caused plaintif
to be attacked by inmate Justin Randall at G&€. for plaintiff's use of the inmate grievance
procedure.

At his deposition, plaintifflleges that approximely two weeks before being attacked
inmate Randall on June 10, 2016, plaintiff hearigdgant Lebeck discusg plaintiff's prisoner
grievances with a female correctional officditan. of Dep. Keith Candler at 28. Lebeck
indicated he “couldn’t stand it.”_Id.

In his complaint, which is signed under the penalty of pefjptgintiff alleges that on
June 10, 2016 around 10:30 a.m., plaintiff lookedfiauh his cell toward the cellhouse rotund
and noticed defendant Lebeck speaking withate Randall. At Isideposition, plaintiff
indicated Lebeck and Randall sgalor about four minutes witbne of the two looking back at
plaintiff as they spoke. Tran. of Peof Keith Candler at 37.

After their conversation wegished, the tower officereleased Randall from the
cellhouse. Plaintiff attaches a declarafimm inmate Randall to his motion for summary
judgment in which Randall asserts that he waseatched and he had a shank with him whe
left the cellhouse, ECF No. 22 at 95. HoweWandall indicated at his deposition that he
believed he was searched and thedid not recall how the shank which was used later in an

altercation with plaintiff occurringn the prison yard made it toetiprison yard. Tran. of Dep. ¢

1 Unless otherwise noted, the facts identifietbw and in the following section concerning
denial of medical care are based upon allegatroade by plaintiff in his complaint.
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Justin Randall at 20 & 32. At his depositionmate Randall indicated he believed he was
released to attend Muslim servigesd he went to the prison yaafter attending services. Id. a
18-19. Randall also indicated that it would have been normal for him to have been search
when he left Muslim services for the prison yard. Id. at 20.

Around noon, plaintiff was released from hisl egld went to the yard. Plaintiff was
searched before he left the cellhouse. Awipgeovided by defendantsdicates plaintiff and
inmate Randall became involved in an altercata the prison yard at 11:48. Randall was
initially walking on a line mostly perpendicular to plaintiff until he came to a position about
feet away from plaintiff who was sitting on anfel. Randall then took about three steps towg
plaintiff and then proceeded back on his perpaunidr line of travel at which time plaintiff stooc
up. As Randall took a few steps away from glfirplaintiff took a fen steps toward Randall
then charged him. Randall removed his shirt riggfore the two engaged. The altercation lag
about 22 seconds at which poaatrrectional officers who were ggent on the yard fired peppel
spray at Randall and plaintiff.

Plaintiff alleges while he was sitting ¢ime bench he observed Randall coming toward
him with a shank in his hand and before milifi charged Randall, Randall said “we told you
about filing those 602’s. Yoare fu__king up what we have going on.” At his deposition,

plaintiff asserts that he tookishto mean that inmates believed plaintiff was “messing up thei

program” by filing grievances against correctional officers. Traeg. of Keith Candler at 55.

In his declaration, defendant Lebeck demibkswing inmate Randatb leave his cellhous
without being searched on June 10, 2016, doeregatl speaking with inmate Randall the day
plaintiff was attacked, and denieger telling Randall to attackahtiff. Lebeck denies ever
retaliating against plaintiff for his use of thenate grievance proceduaad there is no evidenc

to suggest plaintiff ever filed an inmate griaga against defendant Laike Further, plaintiff

does not point to any particular grievance whiehsuspects drew the ire of defendant Lebeck.

In light of all of the above, defendant leslik should be granted summary judgment as
plaintiff's remaining excessive foecclaim. From the video, it tdear that there was no use of
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force which could be attributed defendant Lebeck as any force used by Randall occurred §
Randall was in retreat and plaintiff charged him.

As for retaliation, the court assumes for pugsosf the motions before the court that
plaintiff was subjected to an assault by innfRRéadall before plaintiff charged him. However,
there is no evidence indicating the assauli m@ximately caused by defendant Lebeck in
retaliation for plaintiff's use of the inmate grienee process. Plaintiff presents evidence of
defendant Lebeck’s disdain for piéiff's use of the inmate griemae procedure. But there is n
evidence that Lebeck had any intent to punisimpiff for use the grievance procedure or use
threats of physical violence by other inmates to hipdentiff's use. On the record before the
court, plaintiff's assertion thatebeck desired that plaintiff ketacked with a shank simply

because plaintiff used the inmate grievance process is, at best, far-fetched. Furthermore,

statement by inmate Randall that plaintiff was mgHife harder on other mates with his use of

the inmate grievance process reflects animusrwywiaintiff from other inmates, but reflects
little if anything as to any correctional officefeelings about plaintiff's use of the inmate
grievance process. Even if tbeurt assumes for the sake of thistion that correctional officer

generally do not like inmates filing grievancesiagt them, such feelingdone do not support &
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1

inference that an officer might intend that amate be subjected to violence from other inmates

based on that dislike.
Further, even assuming sufficient evidence didak’s intent to retaliate against plaintif
for use of the inmate grievance procedure,gtidence cannot establish Randall’s assault of
plaintiff was proximately caused by Lebeck. Ralhd/as released by Lebeck to Muslim servic
90 minutes before the altercatiofttwplaintiff and procedures dictd that he would be searchg
at least one more time before being releasd¢kde@rison yard afteservices. There is no
evidence before the court that suggesting Lelbeckany reason to believe Randall would not
searched, that any other correctional officer camspivith Lebeck to permit Randall to get to t
prison yard with a shank, or that Lebeck & should have known that Randall would make
to the yard with his shank sorf® minutes later and following Muisi services. Indeed, there

no evidence indicating that Lebekkew plaintiff would go out to the exercise yard on June 1
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2016, or when he might do so.

For all of these reasonsgtlourt will recommend that defendants’ motion for summary
judgment as to plaintiff’'s remaining claims fexcessive force under the Eighth Amendment and
retaliation under the First Amendment agaotefendant Lebeck be granted.

[1l. Denial of Medical Care

=

Denial or delay of medical care for a pmer's serious medical needs may constitute &

violation of the prisoner’s Eighth Amendmeights. Estelle v. Gamble, 429 U.S. 97, 104-05

(1976). Anindividual is liable for such a violation only when the individual is deliberately
indifferent to a prisoner’s serious medical neelds. Whether a prison official was deliberately

indifferent is subjective. Thgrison official must not only “baware of facts from which the

inference could be drawn that a staingial risk of serious harm exists,” but that person “must|also

draw the inference.”_Farmer v. Brennan, 51$.U1825, 837 (1994). PIdiff alleges defendant

Lebeck and Huynh'’s delay in causing pepper sprdeteemoved from his skin violated his right
to medical care under the Eighth Amendment.

Review of the video submitted by defendants reveals that plaintiff and Randall were
pepper sprayed at approximately 11:49. a.m. rAféeng sprayed, plaintiff laid on the ground fpr
about 2 minutes before being assisted by correctional officers to a seated position. Plaintiff
remained at the same spot on the asphatidout 5 minutes while approximately 10 officers
searched, tended to plaintiff some, and convkr$daintiff was assistl to his feet about
approximately 11:57 and escorted off the yard.

In his complaint, plaintiff alleges that viga on the asphalt, plaintiff was handcuffed and
the pepper spray continued to burn plaintiff's facel cause him shortness of breath. Plaintiff
asked both defendants if he cobleldecontaminated. They bagimored plaintiff and instead
took a first round of photos of plaintiff while weas sitting handcuffed on the track. Photos
provided by both parties confirmahphotos were taken while phiff was laying and seated or
the asphalt.

After leaving the asphalt, plaintiff was gtsearched by defendants, which plaintiff

describes as “slow and painful,” then examimed holding cell by a nse. Again, plaintiff
7
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asked defendants for decontamination, aradralyis request was ignored. Defendant Huynh
responded to plaintiff’'s request for decontaation by saying “you should have never been

involved and you wouldn’t hav® worrie (sic) about beg decontaminated.”

At that point, defendants irchited they needed film for a camera. Plaintiff had to wajt

several more minutes with the pepper spmasning his face while defendants took a second

round of photos. Photos provided by both paxdasirm a second round pictures were taken.

It appeared to plaintiff thahe delay in decontamination svaneant to inflict punishment upon
plaintiff.  After the second round of pictures, plaintiff was placed back inside a holding ce
several minutes with the pepper spray still bugniikventually, defendants escorted plaintiff tc
the medical unit. When they arrived, medicaffsbrdered that defendatake plaintiff to be
decontaminated because the “stench ofpgkpper spray] overwhelmed them.”

Eventually, plaintiff was decontaminated. his affidavit, defenda Lebeck asserts the
decontamination occurred at about 1:00 p.m.

With respect to plaintiff's allegations cogrning delay in pepper spray decontaminatiq
both Lebeck and Huynh attribute ttielay to the need to take pbsetof plaintiff in order to
preserve evidence. Defendantsoahssert and point to evidenindicating that part of the
decontamination process involvegezgure to fresh air and thagapitiff was exposed to fresh ai
until he was decontaminated.

Based upon the record before the court, tlgreketo which plaintiff suffered from being
pepper sprayed is a question attfwhich cannot be resolved heffeurther, assuming the effec
of the pepper spray created a serious medical, vdgether defendants were at least deliberat

indifferent to the need is also a questiotfieat which the court cannot resolve. While

—
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defendants attribute at least partiod delay to the need to gather evidence, it is possible thaf at

some point the need to gather evidence would ageve way to a need for medical attention
An approximate one-hour delay in pepper sglagontamination could provide a basis for a
finding of deliberate indifferencelespite defendants’ denial.

On the other hand, plaintiff was examinedabgurse shortly after he was pepper spray

and nothing before the court suggests the nafselaintiff requirel immediate medical
8
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attention. Further, if a finder of fact findsapitiff overstated the effects of the pepper spray,
delay in decontaminating might not ctinge deliberate indifference.

Accordingly, neither party is entitled summary judgment as to plaintiff's claims
concerning delay in providing pe@pspray decontamination.

V. Qualified Immunity

Defendants assert they should be grantethsary judgment with respect to plaintiff's
claim concerning the delay in providing pepper spray decontamination on the basis of “qu
immunity.” “Government officals enjoy qualified immunity from civil damages unless their
conduct violates ‘clearly established statutorgonstitutional rights of which a reasonable

person would have known.”” Jeffers v. Gem 267 F.3d 895, 910 (9th Cir. 2001) quoting

Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). In analyzing a qualified immunity defenseg

court must consider the followinft) whether the alleged factském in the light most favorable
to the plaintiff, demonstrate that defendant’s conduct violated a statutoonstitutional right;
and (2) whether the right at issue was clearlytdisteed at the time of the incident. Saucier v.
Katz, 533 U.S. 194, 201 (2001)

As indicated above the evidence put forvay plaintiff is sufficient to establish a
violation of the Eighth Amendment. Further, pl#f’'s right not to have medical treatment for
serious medical need delayed due to the delibendifference of correctional staff is clearly
established. Defendants are not entitlesublmmary judgment based upon qualified immunity

V. Request For Judicial Notice

Plaintiff asks that the coufjudicially notice” several douments including cases, some
the documents submitted as part of his opposition to defendant’s cross motion for summa
judgment and a letter from a law firm. The dalwes not judicially notie documents. The cou
judicially notices facts when circumstancesmi¢ under Federal Rule &@ivil Procedure 201.
As plaintiff fails to point to facts which the cdwhould judicially noticehis request for judicial
notice will be denied.
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In accordance with the above, IT IS HEREORDERED that plaintiff's request for
judicial notice (ECF No. 34) is denied.

IT IS HEREBY RECOMMENDED that:

1. Plaintiff's motion for summary judgment (ECF No. 22) be denied.

2. Defendants’ cross-motion for summary judgin(ECF No. 26) be granted with resp
to plaintiff’'s remaining claims for excessit@ce arising under the Eighth Amendment and
retaliation arising under éhFirst Amendment against defendant Lebeck.

3. Defendants’ cross-motion for summary judgrbe denied as to plaintiff's remainin
claims arising under the Eighth Amendment fanideof medical care against defendants Leb
and Huynh.

These findings and recommendations are suediti the United States District Judge
assigned to the case, pursuarnthi provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Suatdocument should be captioned
“Objections to Magistrate Judge’s Findireysd Recommendations.” Any response to the
objections shall be served anlgd within fourteen days afteservice of the objections. The

parties are advised that failure to file objections within the specified time may waive the rig

appeal the District Court’s order. Miawtz v. Ylist, 951 F.2d 1153 (9th Cir. 1991).
Dated: August 5, 2019 A3 A kot L.
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CAROLYN K. DELANEY
UNITED STATES MAGISTRATE JUDGE
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