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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DANIEL LEE THORNBERRY, No. 2:18-cv-0094-WBS-EFB P
Plaintiff,
V. ORDER AND FINDINGS AND
RECOMMENDATIONS

JAMES CHAU, et al.,

Defendant.

Plaintiff, a state prisoner proceeding withgotinsel in an action brought under 42 U.S.

§ 1983, has filed a request for leave to proceed in forma pauperis.
. Request to Proceed In Forma Pauperis

Plaintiff has requested leave to proceetbrma pauperis pursuant to 28 U.S.C. § 191F
Plaintiff's application makes the showingguired by 28 U.S.C. 8§ 1915(a)(1) and (2).
Accordingly, by separate ordergtioourt directs the agency havingstody of plaintiff to collect
and forward the appropriate monthly paymentgfe filing fee as set forth in 28 U.S.C.
§ 1915(b)(1) and (2).

[1.  Screening Order
Federal courts must engage in a prelimjirsreening of cases in which prisoners see

redress from a governmental entity or officeeorployee of a governmental entity. 28 U.S.C

1915A(a). The court must identi&pgnizable claims or dismisseftomplaint, or any portion of
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the complaint, if the complaint “is frivolous, mabas, or fails to stata claim upon which relief
may be granted,” or “seeks monetary relief framlefendant who is immune from such relief.”
Id. § 1915A(b).

The instant complaint, fileJanuary 16, 2018, alleges tiraOctober of 2016, defendants
Chau and Smith were deliberately indifferent taiqiiff’'s nerve pain, anthat in or around July
of 2017, defendant Bobbala was also delibeyatelifferent to plantiff's nerve pain.See ECF
No. 1 at 3-7. Examination of the court’s recrdnd plaintiff's own caplaint, reveal that
plaintiff has already commenced an action vatbomplaint concernintipese allegations of
deliberate indifferenceSeeid. at 2;Thornberry v. Kernan, No. 2:17-cv-0953-CMK (E.D. Cal.),
ECF No. 1 (May 5, 2017 Complaint); ECFOND (June 12, 2017 Amended Complaint).
Therefore, the claims against defendantsuCBanith, and Bobbala must be dismissed as
duplicative of the earlier actiortee Cato v. United States, 70 F.3d 1103, 1105 n.2 (9th Cir.
1995) (A complaint that “merglrepeats pending or previdyditigated claims” may be
dismissed as frivolous under thettzarity of 28 U.S.C. § 1915).

The complaint also alleges that onamound October 31, 2017, defendant Mohyuddin
caused the Utilization Committee to deny plairgiidural steroid injections, which had been
recommended by a specialist, and which werecéffely the only remaining treatment available
for plaintiff's ongoing nerve pain. Liberally, conséd, these allegationseasufficient to state a
potentially cognizable Eighth Amendment deliberadifference to medical needs claim against
defendant Mohyuddin.

[11.  Order and Recommendation
Accordingly, it hereby i®rdered that:
1. Plaintiff’'s request to proceed in forma pauperis (ECF No. 3) is granted.
2. Plaintiff shall pay the statutory filg fee of $350. All payments shall be
collected in accordance withe notice to California Department of Correctigns
and Rehabilitation filedancurrently herewith.

3. Service is appropriater defendant Mohyuddin.
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4. The Clerk of the Court shall sendapitiff one USM-285 form, one summons
an instruction sheet and one cagthe January 16, 2018 complaint.

5. Within 30 days from service of this om@laintiff shall complete the attacheg
Notice of Submission of Documents and submit it to the court with the
completed summons, the USM-285 form, and two copies of the endorsed
complaint.

6. Upon receipt of the necessary materitile, court will direct the United States
Marshal to serve defendant Mohyudgursuant to Federal Rule of Civil
Procedure 4 without payment of cosEailure to comply with this order may
result in this action being dismissed.

Further, it is RECOMMENDED that theatms against defendants Chau, Smith, and

Bobbala be dismissed as duplicative.

These findings and recommendations are submitted to the United States District Juy
assigned to the case, pursuanth provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg-ailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir. 1991).

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

Dated: May 2, 2018.
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UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

DANIEL LEE THORNBERRY,
Plaintiff,
V.

JAMES CHAU, et al.,

No. 2:18-cv-0094-EFB P

NOTICE OF SUBMISSION OF
DOCUMENTS

Plaintiff hereby submits the following documents in compliance with the court’s

Defendant.
Screening Order:
1
1
_2_
Dated:

completed summons form
completed forms USM-285

copies of the endorsed January 16, 2018 complaint

Plaintiff




