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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 BRANDON COUCH JOHNSON, No. 2:18-cv-00173-MCE-KJIN PS
12 Plaintiff,
13 V. ORDER AND FINDINGS AND

RECOMMENDATIONS
14 MARCOS CAMACHO, et al.,
15 Defendants.
16
17 On April 5, 2018, the court grantedapitiff's application to proceeih forma pauperis
18 | and dismissed plaintiff’'s origin@lomplaint with leag to amend. (ECF No. 7.) Plaintiff was
19 | given 28 days to file either an amended complaira notice of voluntargismissal of the action.
20 | (1d.) Additionally, plaintiff was expressly cautied that failure to file either an amended
21 | complaint or a notice of voluntary dismissal bg tlequired deadline maysdt in dismissal of
22 | the action with prejudicpursuant to Federal Rule of Civil Rexure 41(b). (Id.) The deadline
23 | passed and plaintiff failed to file either an amded complaint or a notice of voluntary dismissal.
24 Accordingly, the court considered whetlige action should be dismissed. Nevertheless,
25 | inlight of plaintiff's pro se status and the court’s generatf@rence to resodvactions on their
26 | merits, the court first attempted lesser sanctionke form of an order to show cause and
27 | monetary sanctions. On May 17, 2018, based ofathise to comply with the court’s prior
28 | orders, the court ordered thafithin 21 days, plaintiff shall(1) pay the Clerk of Court $100.00
1
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in monetary sanctions; and (2) show causeriting why the actionisould not be dismissed
pursuant to Federal Rule of Civil Procedure 31(&CF No. 8.) Plaintiff was specifically
cautioned that failure to timely comply with theder would result in eecommendation that the
action be dismissed with prejad pursuant to Federal Rule®ivil Procedure 41(b). _(1d.)

Although the applicable delirae has now passed, plaintiffiled to pay the monetary
sanctions and failed to respond to the ordeshtmwv cause. Therefore, the court recommends
dismissal at this juncture.

Eastern District Local Rule 110 provides thildilure of counsel oof a party to comply
with these Rules or with any order of theutt may be grounds famposition by the Court of
any and all sanctions authorized by statute or Rule or within the inlpeneet of the Court.”

Moreover, Eastern District Loc&ule 183(a) provides, in part:

Any individual representig himself or herself without an attorney is
bound by the Federal Rules of Civil or Criminal Procedure, these
Rules, and all other applicablaw. All obligations placed on
“counsel” by these Rules apply todividuals appearing in propria
persona. Failure to comply therewith may be ground for dismissal,
judgment by default, or any othsanction appropriate under these
Rules.

See also King v. Atiyeh, 814 F.2d 565, 567 (9th €887) (“Pro se litigants must follow the

same rules of procedure that govern otherdiitg”) (overruled on otleyrounds). A district
court may impose sanctions, including involuntaignissal of a plaintifs case pursuant to
Federal Rule of Civil Procedure 41(b), where thatntiff fails to proseate his or her case or
fails to comply with the court’s orders, the Fed&wales of Civil Procedure, or the court’s local

rules. See Chambers v. NASCO, Inc., 501 8% 44 (1991) (recognizingdha court “may act

sua sponte to dismiss a suit for failure togacute”); Hells Canyon Preservation Council v. U|S.

Forest Serv., 403 F.3d 683, 689 (9th Cir. 200&tifsy that courts may dismiss an action
pursuant to Federal Rule of @ifProcedure 41(b) sua sponte for a plaintiff's failure to prosecute

or comply with the rules of el procedure or the court’s ordg; Ghazali v. Moran, 46 F.3d 52,

53 (9th Cir. 1995) (per curiam) (“Failure to foNca district court’s lodarules is a proper ground
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for dismissal”);_Ferdik v. Bonzelet, 9632€ 1258, 1260 (9th Cir. 1992) (“Pursuant to Federa

Rule of Civil Procedure 41(b), the district conray dismiss an action for failure to comply wit

any order of the court”); Thompson v. HousingtAwf City of L.A., 782 F.2d 829, 831 (9th Ci

1986) (per curiam) (stating thatsthict courts have inherentyer to control their dockets and
may impose sanctions includidgsmissal or default).

A court must weigh five factors in deternmg whether to dismiss a case for failure to
prosecute, failure to comply with a court orderfalure to comply with a district court’s local

rules. See, e.q., Ferdik, 963 F.2d at 1280ecifically, the court must consider:

(1) the public’s interest in expeditious resolution of litigation; (2) the
court’'s need to manages docket; (3) the risk of prejudice to the

defendants; (4) the public policy favoring disposition of cases on
their merits; and (5) the availability of less drastic alternatives.

Id. at 1260-61; accord Pagtalunan v. Galaza, 291 F.3d 639, 642-43 (9th Cir._2002); Ghazs

F.3d at 53. The Ninth Circuit Cowt Appeals has stated that “[tjhese factors are not a serig
conditions precedent before the judge can dohamyf but a way for a distt judge to think
about what to do.”_In re Phenylpropaawiine (PPA) Prods. Liab. Litig., 460 F.3d 1217, 1226

(9th Cir. 2006).

Although involuntary dismissal can be a ltaremedy, on balance the five relevant
factors weigh in favor of dismissal here. Thstfiwo Ferdik factors strongly support dismissg
given that plaintiff’s failure to comply with theourt’s orders and failur® prosecute his case
have unreasonably delayed the progress ofitlgation. The third Ferdik factor also favors
dismissal. Although the defendahtsve not yet appeared in the case, they have been name
civil action, and plaintiff's failure¢o prosecute the case has haragatefendants’ ability to mov
this case forward towards resolution.

Additionally, the fifth_Ferdik factor, whichonsiders the availability of less drastic

measures, also supports dismissal. As notedalthe court has already attempted less drasti

sanctions—monetary sanctions and the issei@f an order to show cause—prior to
recommending dismissal. However, plaintiff métely failed to pay the sanctions and failed t

respond to the order to show cause. Furthezntbe court finds no suitable alternative to
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dismissal at this juncture. Gineglaintiff's complete failure toespond to the court’s prior orde
and instructions, the imposition of further momgtsanctions would be futile, and the court is
unable to frame any meaningful issue or evigegptsanctions based on the limited record bef
it.

Finally, the court finds that éhfourth_Ferdik factor, whitaddresses thmublic policy
favoring disposition of cases on the merits, doesmaderially counsel against dismissal. If
anything, a disposition on the merits has been ngwtlby plaintiff's own failure to comply with
the court’s orders and prosecute his case.nyreaent, the court finddat the fourth Ferdik
factor is outweighed by éhother Ferdik factors.

Consequently, dismissal is appropriate.

Accordingly, IT IS HEREBY RECOMMENDED that:

1. The action be dismissed with prejudice pardito Federal Rule of Civil Procedure

41(b).

2. The Clerk of Court be directed tooate all dates and close this case.

In light of these recommendations, ITARSO HEREBY ORDERED that all pleading,
discovery, and motion practicetinis action are STAYED pendingsolution of the findings anc
recommendations. With the exception of obm@usito the findings and recommendations and
any non-frivolous motions for emergency relieg tourt will not entertain or respond to any

motions and other filings until the findings and recommendations are resolved.

S

bre

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanth provisions of 28 U.S.C. 8 639(l). Within fourteen (14)
days after being served with these findiagsl recommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned

“Objections to Magistrate Judge’s Findings and Recommendatias, reply to the objections

shall be served on all parties and filed with the taithin fourteen (14) dgs after service of the

objections. The parties are adwdbat failure to file objectionwithin the specified time may

waive the right to appeal the District Cogrérder._Turner v. Duncan, 158 F.3d 449, 455 (9th

Cir. 1998); Martinez v. Ylst, 951.%d 1153, 1156-57 (9th Cir. 1991).
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ITIS SO ORDERED AND RECOMMENDED.
Dated: June 18, 2018

sl ) M

KENDALL ] NEWMAN
14/ps.18-173.johnson v. comacho.F&R 41b dismissal UNITED STATES MAGISTRATE JUDGE




