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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 JULIETTA RODRIGUEZ, No. 2:18-cv-00341-KIM-CKD
12 Plaintiff, ORDER
13 V.
14 EMERITUS CORPORATION, et al.,
15 Defendants.
16
17 On June 21, 2018, Julietta Rodriguez filet@ion asking this court to decline
18 | supplemental jurisdiction over her sole remaining claim based on CalifoRrivate Attorneys
19 | General Act (“PAGA”). ECF No. 19. Defenatas oppose primarily on grounds of alleged forum
20 | manipulation and forum shopping. For the reasmtdorth below, the court GRANTS the
21 | motion, declining to retain supplementaliggiction over Rodriguez’s PAGA claim, and
22 | DENIES defendants’ pending motion to compdiliaation and stay proceedings, ECF No. 9, as
23 | MOOT.
24 | | BACKGROUND
25 Rodriguez filed her compldiin this court on Februard3, 2018, alleging thirteen
26 | claims arising from her employment with defendar@se generallfompl., ECF No. 1.
27 | Defendants filed a motion to compel arbitoatiand stay proceedings, requesting the court
28 | “dismiss [Rodriguez’s] first through third arfifth through thirteenth claims” along with a
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portion of Rodriguez’s fourth claim, to st&odriguez’s non-arbitrable representative claim
under PAGA and to compel individluarbitration of Rodriguez’'ssmaining individual claims.
ECF No. 9-1 at 9. Rodriguez opposed in part thase“binding precedent” in the Ninth Circuit
ECF No. 10 at 2. Defendants filed a reply. ECF No. 11.

After the matter was briefed, the Sapre Court issued its decisionkpic
Systems Corp. v. Lewis38 S. Ct. 1612 (2018), reversing threviously binding precedent
Rodriguez had relied on in her opposition to ddBnt’'s motion. Rodriguez then voluntarily
dismissed twelve of her thirteen claims, mamteg only her state-law PAGA claim. Pl.’s Noti
of Dismissal (Notice) at 1-3, ECF No. 16.

After voluntarily dismissing the twelvelaims, Rodriguez filed a motion
requesting the court decline supplemental juciszh over her sole-remaining state law claim,
requesting the court dismiss the claim withowjpdice “so she may pursit in an appropriate

state-court forum.” Mot. at 4, ECF No. 19-Defendants oppose. Opp’n, ECF No. 21.

Rodriguez has filed her reply. Reply, ECF I98. The court submitted the motion without ora

argument, ECF No. 22, and resohadispending motions below.

Il. LEGAL STANDARD

Under 28 U.S.C. 8§ 1367(c), “[t]he digtricourts may decline to exercise
supplemental jurisdiction over a claim” based on ainfpur circumstancegl) “the claim raises
a novel or complex issue of State law”; {B)e claim substantially predominates over the clai
or claims over which #district court has original jurisdiction”; (3}he district court has
dismissed all claims over whichhas original jurisdiction”; or (4)in exceptional circumstance
there are other compelling reasons for declijimgdiction.” “A district court’s decision
whether to exercise [supplemental] jurisdatiafter dismissing every claim over which it had
original jurisdiction is purely discretionary Carlsbad Tech., Inc. v. HIF Bio, In&56 U.S. 635,
639 (2009) (citing 28 U.S.C. § 1367(c)).

Additionally, the court should consider values of “judicial economy, convenie
fairness, and comity” when determining whether to exercise supplemental jurisdiCamegie-

Mellon Univ. v. Cohill 484 U.S. 343, 350 (1988). The Nir@ircuit has emphasized that “[ijn
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the usual case in which federal law claims are eliminated before trial, the balance of factors will

point toward declining to exeise jurisdiction over the neaining state law claims.Gini v. Las
Vegas Metro. Police Dep’'t0 F.3d 1041, 1046 (9th Cir. 1994ge also Carnegie-Mellon Unjv.
484 U.S. at 350 n.7 (“[I]n the usual case in whatlifederal-law claims are eliminated before
trial, the balance of factors to be considenader the pendent jurigtion doctrine—judicial
economy, convenience, fairness, and comity—will ptomtard declining to exercise jurisdictio

over the remaining state-law claims.”).

After considering statutory and common l&gtors, the court may also consider

whether a plaintiff has engagedtactics to manipulate the forun€arnegie-Mellon Uniy.484
U.S. at 357. If the plaintiff has attempteditanipulate the forum, the court should take that
conduct into account in determining whetherlthé&ance of factors supports a remand in that
case.ld. But even if a plaintiff§ voluntarily eliminating fedefta&laims may raise suspicion,
courts have reasoned that “aipltiff does not engage in manipulative behavior merely by
eliminating federal claims from an amendedhptaint that were present in the original
complaint.” Valmoja v. Akal Sec., IndNo. 13-00343 LEK-BMK, 2013 WL 5376038, at *5 (D
Haw. Sept. 24, 2013%ee also Baddie v. Berkeley Farms, i6d. F.3d 487, 490 (9th Cir. 1995)
(finding “nothing manipulative” about a “straigfgrward tactical decision” by plaintiffs to
“dismiss[] their federal claims and move[Jfeemand with all due speed after removadl)ewe
v. City of HonolulyNo. CIV. 10-00368, 2011 WL 322557, at *5 (D. Haw. Jan. 31, 2011)
(dismissing a federal claim “is only considered rpafative if the plaintiff's initial inclusion of
the federal claim was in bad faith or foettsole purpose of puttindefendants through the
removal-remand procedure’™) (citation omitted).
1. ANALYSIS

Rodriguez contends two circumstancesler 28 U.S.C. 8§ 1367(c) warrant the
court’s declining supplemental jgdiction: “the PAGA claim raisesovel and complex issues ¢
state law and the [c]ourt has dismissed all claims wch it had original jurisdiction.” Mot. at
4. Additionally, she argues, “fairness, eguitomity, and convenience dictate supplemental

jurisdiction should be adined” and the sole remaining stdiw claim, the PAGA claim, shoulg
3
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be “dismissed without prejudice itdbeing pursued in the SuperiState of California.” Mot. at
3-4. Defendants argue Rodriguez’s “pattertrgihg to manipulate the forum is blatant forum
shopping,” and this manipulation along witle thendency of defendants’ motion to compel
arbitration mean “the factord economy, convenience, fairneasd comity weigh against the
[c]ourt exercising its discretioto decline jurisdiction.” Oppi at 2-3. In reply, Rodriguez
contends her voluntary dismissdlfederal claims does not weigh against the court’s declining
supplemental jurisdiction.

For the reasons below, the court finlds balance of faots favors declining
supplemental jurisdiction.

A. Statutory Factors: Dismislsaf the Federal Claims

Rodriguez specifically relies on 8§ 136)((0 and (c)(3) to support her motioSee
Opp’n at 3. According to Rodriguez, the solmagning claim “raises a nolver complex issue of
[s]tate law,” and “the district court has dimsed all claims over which it has original
jurisdiction.” 28 U.S.C. § 1367)(), (c)(3). Defendants contend 8§ 1367(c)(3) does not apply
because Rodriguez, not the court, has dismissed the cl8®eQpp’'n at 5-7. Additionally,
“federal courts sitting inliversity adjudicate PAGA claimsand the underlying substantive
violations of the Labor Code—all the timeld. at 8 (citation omitted).

The court finds the statutory factors watrdeclining supplemental jurisdiction
here. First, although the PAG#Aaim here does not appear&ise any “novel” issues, PAGA

involves “potential complexity” that “flowfrom the substance of the claim itselSakkab v.

Luxottica Retail N. Am., Inc803 F.3d 425, 438 (9th Cir. 2015) (PAGA actions not necessatrjly

1%

procedurally complex and theogé should not ward off arbitian, but PAGA claim’s substancs
potentially complex)Huff v. Securitas Se&ervs. USA, Inc23 Cal. App. 5th 745, 761
(2018),reh’g denied(June 13, 2018)eview deniedAug. 8, 2018) (“Where appropriate, cases
brought under PAGA can be designated complex uthgeRules of Court . . . .”). Although
Rodriguez overstates her position when she as's¢ate courts are unigqlyeequipped to handle]
PAGA claims,seeMot. at 4, the court still finds this stabry factor weighs ifiavor of declining

supplemental jurisdiction. “Because primary resgaliy for developing and applying state law
4




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

rests with state courts, this facteeighs in favor of remand.Blue v. California Office of the
Inspector Gen.No. 2:15-CV-02656-KIJM-CKD, 2016 W1138145, at *3 (E.D. Cal. Mar. 23,
2016) (citingCarnegie-Mellon Uniy.484 U.S. at 350 n.7 ar@ini, 40 F.3d at 1046).

Second, § 1367(c)(3) warrants decliningglemental jurisdiction. All claims
over which the court had original jurisdictibave been dismissed. Although Rodriguez is
incorrect that the court dismissed the federahtdan this case, 8 1367(8) does not distinguisl
between involuntary or voluntadismissal. 28 U.S.C. § 1367(c)(3) (referring only to a
circumstance in which “the district court has dismissed all claims over which it has original
jurisdiction”); seeCommercial Space Mgmt. Co. v. Boeing,@83 F.3d 1074, 1076 (9th Cir.
1999) (“[O]nce a notice of voluntary dismissaliied, the district court in which the action is
pending loses jurisdiction” and aawt “rule at the defendant’'sqaest on whether the plaintiff's
notice of dismissal in a second actionvigh prejudice or without prejudice.”$ee alsdJnited
Mine Workers of Am. v. Gibp383 U.S. 715, 726 (1966) (“Certamif the federal claims are
dismissed before trial, even though not insuligthim a jurisdictional sese, the state claims
should be dismissed as well.”).

Many courts have declined suppleméfpiasdiction after a plaintiff has
eliminated its own federal claim&ee, e.gBlue, 2016 WL 1138145, at *1, 3-4 (declining to
exercise supplemental jurisdiction where plaintiffs “removed all federal law claims” in ame
complaint after defendants removed ca¥@ga v. The Vons Companies, |rid¢o. CV-15-6635-
MWEF-AGR, 2015 WL 7722345, at *4-5 (C.D. Calov. 30, 2015) (granting plaintiff's request

“to dismiss his preempted claims and remtredaction,” dismissing those claims without

prejudice and declining to exase supplemental jurisdictioyalmoja 2013 WL 5376038, at *5

(declining to exercise supplemental jurisdictadter plaintiff's first amended complaint had
removed federal law allegations from the original complalntjuez v. Vantium Capital, Inc.
No. C 13-00037 WHA, 2013 WL 1320744t,*1 (N.D. Cal. Aprl, 2013) (granting motion to
remand after plaintiff limited his claims for rdii@ first amended complaint to those arising
under state law).oewe 2011 WL 322557, at *5 (declining e&xercise supplemental jurisdictio

where “[p]laintiffs amended their complaint atearly stage in the proceedings to eliminate th
5
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sole federal claim”)Baldain v. Am. Home Mortg. Servicing, Indo. CIVS090931 LKK GGH,

2010 WL 1416549, at *2 (E.D. Cal. Apr. 8, 2010) (deng to exercise gpplemental jurisdiction

where “plaintiffs’ counsel indicatekiis preference to proceed imt& court, and his willingness
dismiss his allegations and theories of liability that implicated federal law”).

Defendants cit®ui v. Northrop Grumman Sys. Caorplo. 15-CV-1397-WQH-
WVG, 2015 WL 8492502, at *S.D. Cal. Dec. 10, 2015)rder vacated in part on
reconsiderationNo. 15-CV-1397-WQH-WVG, 2016 WE178921 (S.D. Cal. Dec. 9, 2016).
TheBui court relied on Ninth Circuitase law addressing a statutersation of original federal
jurisdiction before class certifigan, ruling that denial of cks certification would not defeat
“continued jurisdiction under [28 U.S.C. § 1332(d)hited Steel, Paper & Forestry, Rubber,
Mfg., Energy, Allied Indus. & Serv. Workdnt'| Union, AFL-CIO,CLC v. Shell Oil Cq.602

F.3d 1087, 1090-91 (9th Cir. 2010). $hell Oil the Ninth Circuit did not address supplemental

jurisdiction as it did irGini, 40 F.3d at 1046 or as the Supreme Court d@amegie-Mellon

o

Univ., 484 U.S. at 350 n.7. THgui court also relied on Supreme Court precedent providing that

diversity jurisdiction depends on “tloitizenship of the parties . with reference to the facts as
they existed at the time of filg,” not any changes in the légéims plaintiff assertedGrupo
Dataflux v. Atlas Glob. Grp., L.P541 U.S. 567, 569 (2004ee Bui2015 WL 8492502, at *4.
This court declines to folloBui, a ruling rejecting a change fiacts but not addressing a chang
in law, and instead maintains the reasoning it hefodh in previous ords, and by other distrig
courts in the Ninth Circuit.

The court next considec®mmon law factors below.

B. Judicial Economy, Convenience, Fairness and Comity

Rodriguez contends “fairness, égucomity, and convenience dictate
supplemental jurisdiction should be declined” #melsole remaining state-law claim, the PAG
claim, should be “dismissed without prejudiceattbeing pursued in the Superior State of
California.” Mot. at 3-4. Defendants argue allif factors “weigh solidlyn favor of the [c]ourt
maintaining jurisdiction.” Opp’rat 8. Defendants refer to Ragliez’s “attempts to manipulate

the forum throughout this litigatioréind the pendency of their tran to compel arbitration, “a
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potentially dispositive motion.’ld. In reply, Rodriguez explains shelected to expedite things
by herself invoking” the court’s jurisdiction becse defendants have repeatedly removed cas
filed in state court “by invoking diversity jurisdiomn.” Reply at 2 (citingnultiple examples in a
footnote). The court finds these four fastopllectively weigh irfavor of declining
supplemental jurisdiction, as explained below.

1. Judicial Economy and Convenience

Declining supplemental jurisdiction is the interest of judicial economy and
convenience. This case is in its early stage® péhnties have not filedjaint status report for
scheduling the case, and the court has aotlected an initial scleiling conference SeeECF
No. 22. Defendants have not filed an ansereat motion to dismiss. Although defendants
contend they “have been activelfidating this case since it waeftl in February” of this year,
including by filing the pending motion to compebdaration, Opp’n at 8-%he court has not rule
on the motion. The bulk of the relief defendamiguest in that motion has been obtained thrg
Rodriguez’s voluntary dismissaf most of her claimsCompareECF No. 9-1 at 9 (motion to
compel arbitration requesting court “dismis®fRguez’s] first through third and fifth through
thirteenth claims” along with pton of Rodriguez’s fourth eim, to stay Rodriguez’s non-
arbitrable representative clainmder PAGA and to compel inddaal arbitration of Rodriguez’s
remaining individual claims)yith Notice at 2 (voluntarily dismsing Rodriguez’s first through
third and fifth through thirteenth claimgaving only fourth @im remaining).

The court therefore findsidicial economy and conmeence weigh in favor of
declining to exercise supplemahjurisdiction early in thisase where the only other pending
motion’s requested relief has been provid8ee, e.gLankford v. City & Cty. of San Franciscg
No. C 10-05518 MEJ, 2012 WL 299965, at *2 (N@al. 2012) (declining to exercise
supplemental jurisdiction when matter was “inggsly stages and the [c]ourt has not devoted
significant amount of resources to this litiga” because defendant’s motion for summary

judgment was “first motion file®y either of the parties”arcos v. Equity One Lenders Grp.

No. C11-04000 HRL, 2011 WL 6225273, at *2 (N.DI1.(2ec. 14, 2011) (declining to exercise

supplemental jurisdiction because case wasitedrly stages,” “[flewederal resources have
7
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been expended in determining the sufficiency efgleadings as to the sole federal claim,” “st
courts are equally competent and more familiar with the governing law,” and plaintiff deter
he could not remedy defects in dismissed fedda@in). This case is not one that has involvec
“lengthy pretrial proceedings.See Danner v. HimmelfarB58 F.2d 515, 524 (9th Cir. 1988)
(recognizing some courts have retained supeteal jurisdiction over state claims “whenever
there have been lengthy pretqmbceedings” but refusing to “hibthat the district court must
exercise jurisdiction over pending state claims” in that circumstance).

Defendants contend they “should not havstéot over in state court.” Opp’n at
Yet if a plaintiff's refiling in state court “may be hardship [to plaintiff], but . . . is not an
injustice,” then defendants’ litigating inasé court a single, remaining PAGA claim after
receiving much of their request relief through Rodriguez’s voluary dismissal of twelve other
claims is also not an injustic&ee Danner858 F.2d at 524 (citation omitted).

2. Comity

Comity weighs in favor of decling supplemental jurisdiction. Although
defendants are correct that fedguaisdiction was not defective #te time of filing, the court is
mindful of the Supreme Court’'speated statement that “[fledé@urts are courts of limited
jurisdiction,” possesag ‘only that power ahorized by Constitutin and statute.””’Gunn v.
Minton, 568 U.S. 251, 256 (2013) (citirkgpkkonen v. Guardian Life Ins. Co. of A1l U.S.
375, 377 (1994)). As the Ninth Circuit has statpdnciples of comitywill be well-served by
allowing the state courts to reselelaims solely of state law.Danner, 858 F.2d at 524. As in
another recent case, “[b]ecauseestaiurts have a strong interesemforcing their own laws . . .
the value of comity is served byistc]ourt declining jurisdiction.”Fraser v. Washington State

Dep’t of Corr, No. 11-5273, 2012 WL 1022153, at *6 (W.D. Wash. Mar. 26, 2012).

Defendants have not argued any form adioal jurisdiction continues to adhere|

In the complaint, Rodriguez plead “the amount in controversyith respect tahe individual
claims exceeds $75,000” and “exceeds $5,000,000” for the class “believed to consist of m
2,500 individuals.” Compl. 1 9. But Rodriguesttismissed all claims except for her fourth

claim. Notice at 2-3. Itis not clear fronetface of the complaint that the remaining fourth
8
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claim,seeCompl. {1 105-13, would satisfy diversjtyisdiction. Nor have defendants offered
any evidence or a “plausible allegation tha #mount in controversy exceeds the jurisdictiongal
threshold” for Rodriguez’s sole remaining clai®ee Dart Cherokee Basin Operating Co., LLC

v. Owensl135 S. Ct. 547, 554 (2014) (holding that “a defEnt’s noticeof removal need include

only a plausible allegation th&te amount in controversy exceeds the jurisdictional threshold
and “[e]vidence establishing the amount . . yamhen the plaintiff contests, or the court
guestions, the defendant’s allegation”).

The court therefore concludes comity gles in favor of declining supplemental
jurisdiction. See Valmoja2013 WL 5376038, at *5 (“The possibilitigat diversity may exist is
only slight, and does not amount to an issue @tjal economy that weighs in favor of the
Court's retention of jurisdtion over this case.”).

The court next addresses defendants’ saon of attempted forum manipulatio

>

and the final factor, fairness, below.

3. Forum Manipulation and Fairness

Defendants accuse Rodriguez of “tryingrianipulate the forum” and “blatant

forum shopping.” Opp’n at 2, 6-7n reply, Rodriguez explainedalielected to expedite thing

\"ZJ

by herself invoking” the court’s jurisdiction beawse defendants have repeatedly removed cases
filed in state court “by invoking diversity jurisdiotn.” Reply at 2 (citingnultiple examples in a
footnote). Additionally, when vahtarily dismissing nearly all @ims, Rodriguez explained hef
dismissal as partly “due to the existence oégpress class action waiver within the arbitration
agreement that is enforceable [under] the UrfBtedes Supreme Courtscent decision in the
consolidated matter oEpic Sys. Corp. v. Lewi438 S. Ct. 1612 (2018). Notice at 2-3.
Defendants’ argument ignores the effetthe Supreme Court’s ruling Epic

Systems Corpl38 S. Ct. at 1621-32. There, thgpBme Court held the National Labor
Relations Act (NLRA) did not displace the FealeéArbitration Act’'s (FAA) requirement that

courts enforce agreements to arbitrdte.at 1621-28. In effect, age court has explained, “th

1%

Supreme Court reversed the Nithicuit's determination that there inclusion of a concerted

action waiver in an arbitration agreement rendes@d agreement invalid and unenforceable as a
9
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standalone defense to arbitratiordavis v. Red Eye Jack’s Sports Bar, Ji¢o. 3:17-cv-01111-
BEN-JMA, 2018 WL 2734037, at *¢&.D. Cal. June 7, 2018ee also Morris v. Ernst & Young
LLP, 834 F.3d 975 (9th Cir. 2016kVv’d sub nom. Epic Sys. Corp. v. Lewli88 S. Ct. 1612
(2018).

At the time Rodriguez filed her complaiMorris, 834 F.3d 975, was good law.
Rodriguez initially invoked federal jurisdion to expedite matters, acknowledging that
defendants regularly remove cases to fedenattcdreply at 2. Although defendants assert
Rodriguez “filed this case in fed® court to avoid California Supme court precedent” that he
differently than the Ninth Circuit at the timegeOpp’n at 2 & n.1, “therés nothing inherently
inappropriate with a plaintiff choowsy to file suit in feleral court because [s]he believes it is
favorable to [her].”Feezor v. Wal-Mart Stores, Indo. CIV. 05-CV-1962LLSP, 2006 WL
220152, at *3 (S.D. Cal. Jan. 25, 2006).

Rodriguez voluntarily dismissed her cte after the Supreme Court’s recent
reversal of the Ninth Circuigxplaining this change in law meated in part her decision to
dismiss most of her claims$SeeNotice at 2-3 (citingepic Sys. Corp. v. Lewi438 S. Ct. 1612
(2018)). Previously, Rodriguez had relied oattNinth Circuit precedent in her opposition to
defendant’s motion to compel arbitratioBeeECF No. 10 at 2. Given her dismissals followin
Lewis defendants have obtained most of the relief they seek.

This case is therefore likdarcos 2011 WL 6225273, at *2. There, the court
declined to exercise supplemental jurisdictiorevehthe plaintiff determined he could not remg
defects in the dismissed federal claim. H&edriguez determined she could no longer oppo
defendants’ request for dismissal of manyef claims because the law changed. Adancos
this case is in its “early stag,” “[flew federal resurces have been expended,” and “state cou
are equally competent and morenflar with the governing law.”ld.

The court “does not perceive a threagamesmanship” in this scenario becaus
Rodriguez “would gain nothinfyjom such a stratagemY¥aca v. The Vons Companies, |nc.
No. CV-15-6635-MWF-AGR, 2015 WL 7722345, at(@.D. Cal. Nov. 30, 2015) (reasoning

“nothing would prevent [d]efendants from oncaimgremoving the action tederal court” if
10
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plaintiff “later decide[d] to amend the [clompiato add a claim for breach of the collective
bargaining agreement”).

All factors, including fairness, weigh favor of declining supplemental
jurisdiction.

V. CONCLUSION

For the above reasons, the court GRANT&8IRyuez’s motion, declines to retair
supplemental jurisdiction over RodriguezA®A claim, and DENIES defendants’ pending
motion to compel arbitration and stay proceedings as MOOT.

This resolves ECF Nos. 9 and 19.

The Clerk of the Court is dicted to CLOSE this case.

IT IS SO ORDERED.

DATED: September 5, 2018.
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