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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

COLLEEN ANN HARRIS, No. 2:18-cv-0359 AC P
Petitioner,

V. ORDER

MOLLY HILL, Warden,

Respondent.

Petitioner is a state prisongroceeding with counsel withpetition for a writ of habeas
corpus filed pursuant to 28 U.S.C. § 2254, and aondb stay and abey this action under Rhi
v. Weber, 544 U.S. 269 (2005). ECF Nos. 1, 2. iBa@t paid the filing fee. This action is
referred to the undersigned United States MeggistJudge pursuant to 28 U.S.C. 8§ 636(b)(1)(
and Local Rule 302(c). This ondéirects respondent to filend serve a response to petitioner’
motion to stay and abey this action, and dseetitioner to fileand serve a reply.

The instant “mixed” petition contains both exhausted and unexhausted tilimsygh

! Exhaustion of available state remedies iseaquuisite to a federaburt’s consideration of
claims presented in a habeas corpus prongedsee 28 U.S.C. § 2254(b); see also Rose v.

Lundy, 455 U.S. 509 (1982). A petitioner satisfibe exhaustion requirement by providing the

highest state court with a full and fair opportuntdyconsider all the aims before presenting
them to the federal court. Picard v. Connor, 404 U.S. 270, 276 (1971), Middleton v. Cupp
F.2d 1083, 1086 (9th Cir. 1985), cert. denied, 478 U.S. 1021 (1986). The exhaustion
“requirement serves to minimize friction betweeddral and state courts ljlowing the state at

1

oc. 4

nes

B)

\"44

768

=

Dockets.Justia

.com


https://dockets.justia.com/docket/california/caedce/2:2018cv00359/330736/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2018cv00359/330736/4/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

the distinction is not entirely clear from the pieti itself. The exhausted claims, which includ
several grounds for the allegeeffective of trial counsel and alleged prosecutorial miscondu
appear to be clarified by retnce to the opinion of the Calrhia Court of Appeal, Third
Appellate District, filed August 22, 2016. See EC#: -1 at 1-18. See also Cal. Supreme C
Case No. S236910 (petition foview denied November 16, 201%)The unexhausted claims,
which include four additional grounds for the alldgeeffective assistance of trial counsel ang
one ground premised on alleged tdalrt error, are sdorth in a copy of the pending petition f
writ of habeas corpus filed by fit@ner in the El Dorado Countguperior Court on February 13
2018 See ECF No. 2-1 at 1-4. Also pending instee courts is petitioner's Motion to Reca
the Remittitur in the California Court ofppeal filed February 8, 2018. ECF No. 2 at 1.

Under_Rhines, a district court may s&{mixed” petition when the following “limited
circumstances” are demonstrated: (1) petérodemonstrates “good cause” for failing to
previously exhaust her unexhausted clainth@nstate courts; (2) the claims at issue are
potentially meritorious; and (3) peoner has not been dilatory. Rhines, 544 U.S. at 277-78.
“good cause” requirement under Rhines doesemuire a showing of “extraordinary

circumstances.”_Jackson v. Roe, 425 F.3d 653¢8t2005). Rather, “[tjhe good cause elem

is the equitable component of the Rhines téstnsures that a stay and abeyance is available
only to those petitioners who haadegitimate reason for failing txleaust a claim in state cour
As such, good cause turns on whether the petiticane set forth a reasonable excuse, suppor

by sufficient evidence, to justify that failureBlake v. Baker, 745 F.3d 977, 982 (9th Cir. 201

initial opportunity to pass upon and correct allegedations of a petitiones federal rights, and
to foster increased state cotamiliarity with federal law.” _Buffalo v. Sunn, 854 F.2d 1158, 1
(9th Cir. 1988). In this manner, the exhaustiequirement is a matter of federal-state comity
rather than jurisdiction. _See Gitzerry v. Greer, 481 8. 129 (1987).

2 As found on the Case Information websiteraped by the California Supreme Court. See
http://appellatecases.coufftrca.gov/search.cfm?dist=0See also Fed. R. Evid. 201 (court m:
take judicial notice of facts that are capableaturate determination by sources whose accu
cannot reasonably be questioned).

% The new claims petitioner seeks to exhausiénstate courts include the alleged ineffective
assistance of trial counsel for (1) failing to retamexpert to assesobd splatter evidence,

(2) failing to call petitioner’s psychiatrist aswitness, (3) contradiag petitioner’s testimony,
and (4) also being a witness in the instant c&sgitioner also contendsahthe trial court erred
in accepting her waiver of conflict efterest with her trial counsel.
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(quoting_Pace v. DiGuglielmo, 544 U.S. 408, 416 (2q0A&)petitioner’s reasnable confusion .

will ordinarily constitute ‘good cause’ [under Rhines]....” [emphasis deleted]); see also Ring
Crawford, 415 F. Supp. 2d 1207, 1211 (D. Nev. 2006)_(the Rhines good cause standard “I
the petitioner to show that he was prevented fraising the claim, either by his own ignoranc
or confusion about the law or the statufisfcase, by circumstances over which he had no
control, such as actions by counsel, either mr@avention of the petitieer’'s clearly expressed
desire to raise the claim, or when petitionedt ha knowledge of the claim’s existence”).

Here petitioner’s counsel asserts thatfdueral claims presented in the pending state
petition are meritorious and “are claims of whigetitioner [her]self was totally unaware, and
they were not included on appeal only becamminted appellate counsel was unable to get
authorization from the Third Distt to raise them.” ECF No. 2 & Counsel further asserts:
“The state courts [] did not appuistate habeas corpus courfselpetitioner once [her] direct
appeal [was] over. It fell to petitioner’s family try and hire counsel; here, petitioner’s family
was able to hire counsel toviestigate potential habeas corpus in January, 2018. Within one
month, counsel conducted the investigation andarezpand filed both s&tnd federal habeas

petitions.” 1d. at 5-6. Counsekplains that the state petiti was filed only one day before

brv.
equire

a)

-

expiration of the federal statute of limitations dhedrefore “[o]nce the state court rules, petitioner

will have to file his federal petition with the exhget claims, within that time of 1 day.” Id. at
This exigency, counsel assedgmonstrates that issuance stay is essenti@o petitioner
maintaining her claims in federal court.

Respondent will be provided an opportundyespond to the motion for stay and
abeyance. See Local Rule 230(c). Although peidr is represented by counsel, and Local R
230(l) therefore does not apply, the motionlidba@ submitted on the record without oral
argument upon the conclusion of briefing, unless the court orders upon consideration of th
briefs.

Accordingly, IT IS HEREBY ORDERED that:

1. Respondent shall, within fourteen (14) dafger service of thisrder, file and serve g

response to petitioner’'s motion $tay and abey this action under Rhines v. Weber, 544 U.S.
3
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(2005) (see ECF No. 2). Respondent shall notfilesponse to the petiti until further order of
this court.

2. Petitioner may, within seven (7) dayteatkervice of respondésresponse, file and
serve a reply.

3. The Clerk of Court is directed torge the following documents on Tami Krenzin,
Supervising Deputy Attorney Generdll) a copy of this order, Y& copy of theetition for writ
of habeas corpus filed pursuant to 28 U.82254 (ECF No. 1), (3) a copy of petitioner’'s
motion to stay and abey this action (ECF Ng.a2)}d (4) the form Conseto Proceed Before a

United States Magistrate Judge.

SOORDERED.
DATED: March 8, 2018 ; -~
Mn———m
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE




