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lhp, LLC v. Sutherland Healthcare Solutions, Inc.

Dale C. Campbell, State Bar No. 99173

Josiah M. Prendergast, State Bar No. 292840
WEINTRAUB TOBIN CHEDIAK COLEMAN GRODIN
Law Corporation

400 Capitol Mall, 11th Floor

Sacramento, California 95814

Telephone:  916.558-6000

Facsimile: 916.446-1611

Email: dcampbell@weintraub.com

Email: jprendergast@weintraub.com

Attorneys for Defendant Suthenld Healthcare Solutions, Inc.

Ryan D. Marshall, State Bar No. 275952

M cCoORMICK , BARSTOW, SHEPPARD, WAYTE & CARRUTH LLP
7647 North Fresno Street

Fresno, California 93720

Telephone:  559.433.1300

Facsimile: 559.433.2300

Email: ryan.marshall@mccormickbarstow.com

Attorneys for Plaintiff BPM Health Group, LLC

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

BPM HEALTH GROUP, LLC, ) Case No. 2:18-cv-00384-MCE-EFB
)
Plaintiff, )
) [PROPOSED] STIPULATED
VS. g PROTECTIVE ORDER
SUTHERLAND HEALTHCARE )
SOLUTIONS, INC.; and DOES 1 through 10,)
inclusive, )
Defendants. g
)
)

1. PURPOSES AND LIMITATIONS
Disclosure and discovery tagty in this acton are likely to mvolve production of
confidential, proprietary, or private informatiorr fwhich special protection from public disclosur

and from use for any purpose other than prosecuting this litigation may be warranted. Accor
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the parties hereby stipulate to and petition tbericto enter the following Stipulated Protective
Order. The parties acknowleddleat this Order does not canmf blanket protections on al
disclosures or responses to discovery and tleaptbatection it affords from public disclosure and
use extends only to the limited information or itethmast are entitled to edidential treatment under
the applicable legal principles. The parties further acknowledge, as set forth in section 12.3,/below
that this Stipulated Protective dar does not entitle theta file confidential information under seal;
Local Rule 141 sets forth the procedures that te$bllowed and the standks that will be applied
when a party seeks permission frora tiourt to file material under seal.

2. DEFINITIONS

21 Challenging Party: a Rg or Non-Party that chi@nges the designation of
information or items under this Order.

2.2 “CONFIDENTIAL” Information or Items: information (regardless of how it is

generated, stored or maintained)tangible things that qualifior protection under Federal Rules
of Civil Procedure, rule 26(c).

2.3 Counsel (without qualifier): Outside Counsel of Record and House Counsel (as well

as their support staff).

2.4 Designating Party: a Party or Non-Party that designates information or items that it

produces in disclosures or in respes to discovery as “CONFIDENTIAL.”

2.5 Disclosure or Discovery Material: allnte or information, regardless of the medium

or manner in which it is gendeal, stored, or maintained (indimg, among other things, testimony

transcripts, and tangible thingghat are produced or generat@ddisclosures or responses {o
discovery in this matter.

2.6  Expert: a person with specialized knalgle or experience in a matter pertinent to
the litigation who has beaetained by a Party or its counselsgrve as an expert witness or as a
consultant in this action.

2.7 House Counsel: attorneys who are eyges of a party to this action. House

Counsel does not include Outside Counsdt@etord or any other outside counsel.

111
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2.8 Non-Party: any naturpkrson, partnership, corpoi@ti, association, or other lega
entity not named as a Party to this action.

2.9  Outside Counsel of Recordttorneys who are not employeds party to this action

but are retained to representamvise a party to this action ahdve appeared in this action o

behalf of that party or are affiliated with a law firm which has appeared on behalf of that party.

2.10 _Party: any party to thaction, including albf its officers, directors, employees
consultants, retained experts, and Out§ldansel of Record (arttieir support staffs).

2.11 Producing Party: a Parbr Non-Party that produceBisclosure or Discovery

Material in this action.

2.12 Professional Vendors: pens or entities that providiigation support services
(e.g., photocopying, videotaping, transigt preparing exhibits or deonstrations, and organizing
storing, or retrieving data iany form or medium) and theamployees and subcontractors.

2.13 Protected Material: any Disclosure @iscovery Material tht is designated as

“CONFIDENTIAL.”

2.14 _Receiving Party: a Partigat receives Disclosure or Discovery Material from

Producing Party.
3. SCOPE

The protections conferred byighStipulation and Order cov@aot only Protected Materia
(as defined above), but also (1yanformation copied or extractédcbm Protected Material; (2) all

copies, excerpts, summaries, or compilationsPodtected Material; and (3) any testimon

conversations, or presentations by Parties or theunsel that might reveal Protected Material.

However, the protections conferred by thisp8kation and Order do not cover the followin
information: (a) any information that is in the pigldomain at the time afisclosure to a Receiving
Party or becomes part of the public domain aftedigslosure to a Receiving Party as a result
publication not involving aviolation of this Order, includindpecoming part of the public recort

through trial or otherwise; an(b) any information known to thReceiving Party prior to the

disclosure or obtained by the Receiving Partyrdfie disclosure from source who obtained the

information lawfully and under no obligation cbrdfidentiality to the Designating Party. Any us
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of Protected Materiadt trial shall be governed bysaparate agreement or order.

4. DURATION

Even after final disposition a@his litigation, the onfidentiality obligations imposed by this

Order shall remain in effect untl Designating Party ages otherwise in writing or a court orde
otherwise directs. Final disposition shall be deetadz the later of (1) dismissal of all claims ar

defenses in this action, with or without prejudiaed (2) final judgment herein after the completic

and exhaustion of all appls, rehearings, remands, trialsy@riews of this action, including the

time limits for filing any motions or applicationsrfextension of time pursaato applicable law.

5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Care in DediggaMaterial for Protection. Each Party @
Non-Party that designates information or itemsgdwwtection under this Order must take care
limit any such designation to specific material thaalifies under the apprapte standards. The

Designating Party must designate pwotection only those parts ofaterial, documents, items, o

oral or written communicationthat qualify—so that other pootis of the material, documents

items, or communications for which protection is wairranted are not swept unjustifiably withi
the ambit of this Order.

If it comes to a Designating Party’s attentioattimformation or items that it designated fc
protection do not qualify for protection, that Desitymg Party must promptly notify all other Partie
that it is withdrawing th mistaken designation.

5.2 Manner and Timing of Designations. cépt as otherwise provided in this Orde

(see, e.g., second paragraph of section 5.2(awhelor as otherwise stipulated or ordere
Disclosure or Discovery Materighat qualifies for protection und#éris Order must be clearly sc
designated before the material is disclosed orymred. Designation in comfmity with this Order

requires:

a) for information in documentary form (e.g., paper or electronic documeg

but excluding transcripts of deptigns or other pretrial or trigproceedings), that the Producing

Party affix the legend “CONFIDENTIAL” to each patgeat contains protectadaterial. If only a

portion or portions of the material on a pagelifjea for protection, the Producing Party also mu
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clearly identify the protected pawn(s) (e.g., by making appropriatearkings in the margins). A

Party or Non-Party that makes original documentsnaterials available for inspection need n

ot

designate them for protection urditer the inspecting Party has indicated which material it would

like copied and produced. During the inspectiontzefdre the designation, aif the material made

available for inspection shall be deemed “GDENTIAL.” After the inspecting Party has

identified the documents it wants copied anodoiced, the Producing Party must determine which

documents, or portions thereof, qualify for protectunder this Order. Bm, before producing the

specified documents, the Producing Party naifist the “CONFIDENTIAL” legend to each page

that contains Protected Kéaial. If only a peotion or portions of the matial on a page qualifies for
protection, the Producing Party alsmst clearly identify the pretted portion(s) (e.g., by making
appropriate markings in the margins).

b) for testimony given in deposition orather pretrial or tal proceedings, that
the Designating Party identify onghlrecord, before the close oktdeposition, hearing, or othe
proceeding, all protected testimony.

C) for information produced in sonf@m other than documentary and for ar

other tangible items, that thed@ucing Party affix in a prominémlace on the exterior of the

container or containers in wiiche information or item is @ted the legend “CONFIDENTIAL.”
If only a portion or portions of the information or item warrant protection, the Producing Par
the extent practicable, shall identify the protected portion(s).

5.3 Inadvertent Failures to Designate. titiiely corrected, an inadvertent failure t

designate qualified information or items does, standing alone, waive the Designating Party

right to secure protection under this Order gmch material. Upon timely correction of a

designation, the Receiving Party mostke reasonable efforts to assure that the material is tre
in accordance with the provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1  Timing of Challenges. Any Party blon-Party may challenge a designation of

confidentiality at any time. Unless a prongtallenge to a Designating Party’s confidentiality

)

L4

-

ly

ty, to

o

ated

designation is necessary to avoid foreseeabldstantial unfairness, unnecessary economic
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burdens, or a significant disruptiamn delay of the litigation, a Pgridoes not waive its right to
challenge a confidentiality degiation by electing not to mountchallenge promptly after the
original designatn is disclosed.

6.2 Meet and Confer. The Challenging Paftgll initiate the dispute resolution process

by providing written notice of each designation itigllenging and describing the basis for each
challenge. To avoid ambiguity & whether a challenge has beaeade, the written notice must

recite that the challenge to cadéntiality is being made in accandce with this specific paragraph

of the Protective Order. The pad shall attempt to resolve each challenge in good faith and must

begin the process by conferringetitly (in voice tovoice dialogue; other forms of communicatign

are not sufficient) within 14 days of the datesefvice of notice. Iconferring, the Challenging

o

Party must explain the basis fits belief that the confidentialitgesignation was not proper an

must give the Designating Party @pportunity to review the desigteal material, to reconsider th

D

circumstances, and, if no change in designaisonffered, to explain the basis for the chosen
designation. A Challenging Party ynproceed to the next stagetbé challenge process only if it
has engaged in this meet and confer process dr establishes thahe Designating Party is
unwilling to participate in the meet andnfer process in a timely manner.

6.3  Judicial Intervention. If the Pasiecannot resolve a dienge without court

intervention, the Designating Paghall file and serve a motion tetain confidenality under-Giv

Local Rule-7251 (and in compliance witlivil Local Rule-79-5141, if applicable) within 21 days
of the initial notice of challenge or within 14 dayfsthe parties agreeingahthe meet and confer
process will not resolve their dispute, whichevezadier. Each such motion must be accompanied

by a competent declaration affirming that thevant has complied with the meet and confer

requirements imposed in the preceding paragraph. Failure by the Designating Party to make such

motion including the required declaration with#l days (or 14 days, if applicable) shal
automatically waive the confidentiality designatfor each challenged designation. In addition, the
Challenging Party may file a mon challenging a confidentiality dgsiation at any time if there is
good cause for doing so, including a challenge ¢odibsignation of a deposition transcript or any

portions thereof. Any motion brought pursuaatthis provision must be accompanied by|a
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competent declaration affirming that the mitvéhas complied with the meet and conf

requirements imposed by the preceding paragraph.

er

The burden of persuasion in any such challenge proceeding shall be on the Designatin

Party. Frivolous challengesn@ those made for an improper purpose (e.g., to harass or impose

unnecessary expenses and burderstloer parties) may expose the Challenging Party to sancti

Unless the Designating Party has waived the centidlity designation by failing to file a motion

to retain confidentiality as desbad above, all parties shall contento afford the material in
guestion the level of protection to which it igidad under the Producingarty’s designation until
the court rules on the challenge.

1. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Party mag @sotected Material & is disclosed or

produced by another Party or by a Non-Partgonnection with this case only for prosecutin

defending, or attempting to settlegthitigation. Such Protected Maial may be disclosed only to

the categories of persons and urtierconditions described in this Order. When the litigation
been terminated, a Receiving Party must conaptig the provisions osection 13 below (FINAL
DISPOSITION).

Protected Material must be stored and naaned by a Receiving Party at a location and
a secure manner that ensures that access isditoitbe persons authped under this Order.

7.2 Disclosure of “CONFIDENTIAL” Information or Items. Unless otherwise orde

by the court or permitted in writing by the Designg Party, a Receiving Party may disclose a
information or item designated “CONFIDENTIAL” only to:
a) the Receiving Party’s Outside CounseRecord in this action, as well a

employees of said Outside Counsel of Record to whom it is reasonably necessary to disc

ons.

9,

nas

n

red

information for this litigation and who hawgned the “Acknowledgment and Agreement to Be

Bound” that is attached hereto as Exhibit A;

b) the officers, directors, and playees (including House Counsel) of the

Receiving Party to whom disclosure is reasonabklyessary for this litigation and who have sign

the “Acknowledgment and Agreamt to Be Bound” (Exhibit A);

{2450017.DOC}} Case No. 2:18-cv-00384-MCE-EFE
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C) Experts (as defined in this Order) of the Receiving Party to whom disclosure

is reasonably necessary for this litigatiand who have signed the “Acknowledgment a
Agreement to Be Bound” (Exhibit A);

d) the Court and its personnel;

e) courtreportersand their staff, professional jurgr trial consultants, mock
jurors, and Professional Vendors to whom disclosireasonably necessdoy this litigation and
who have signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

f) during their depositions,witnessesin the action to whom disclosure i

reasonably necessary and whadaigned the “Acknowledgmeand Agreement to Be Bound’

(Exhibit A), unless otherwise agreed by the Designating Party or ordered by the court. Pages

transcribed deposition testimony othébits to depositions that regeProtected Material must be

separately bound by the court reporter and mapedisclosed to anyone except as permitted under

this Stipulated Protective Order.
0) the author or recipient of document containing the information or
custodian or other person who otherwise possessed or knew the information.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN
OTHER LITIGATION

If a Party is served with a subpoena or a totder issued in other litigation that compe
disclosure of any information or items desiguate this action as “CONBENTIAL,” that Party

must:

a) promptly notify in writing the Ds&gnating Party. Such notification shall

include a copy of theubpoena or court order;

Is

b) promptly notify in writing the party who caused the subpoena or order to

issue in the other litigation thabme or all of the materiabeered by the subpoena or order

subject to this Protective Orde&uch notification shall includea@py of this Stipulated Protective

Order; and
C) cooperatavith respetto all reasonable procedis sought to be pursued b

the Designating Party whose PrdeztMaterial may be affected.

8 [Prepesed] Stipulated Protective Orde
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If the Designating Party timely seeks a protextwder, the Party served with the subpoena

or court order shall not produce any informatamsignated in this action as “CONFIDENTIAL
before a determination by the court from whibk subpoena or order i€y unless the Party ha

obtained the Designating Partypermission. The Designating Baghall bear the burden an

expense of seeking protection in that courtitefconfidential material—and nothing in these

provisions should be construed as authorizingraouraging a Receiving Party in this action
disobey a lawful directe from another court.

9. A NON-PARTY'S PROTECTED MATERIA L SOUGHT TO BE PRODUCED IN
THIS LITIGATION

a) The terms of this Order are applicable to information produced by a
Party in this action and deggiated as “CONFIDENTIAL.” Sech information produced by Non:;
Parties in connection with this litigation is protected by the remedies and relief provided b
Order. Nothing in these provisions should bestrued as prohibiting ldon-Party from seeking
additional protections.

b) In the event that a Party is requiy by a valid discovemequest, to produce

(%)

to

Non-

y this

a Non-Party’s confidential information in its poss®en, and the Party is subject to an agreement

with the Non-Party not to produce the Non-Party’s confidential irdtion, then the Party shall:

I. promptly notify in writing tle Requesting Party and the Non-Party

that some or all of the information requestedubject to a confidentiality agreement with a No
Party;
il. promptly provide the Non-Paty with a copy of the Stipulated
Protective Order in this litigation, the relevatiscovery request(s), aral reasonably specific
description of the information requested; and
iii. make the information requested available for inspection by the N
Party.
C) If the Non-Party fails to object @eek a protective order from this cou
within 14 days of receiving the notice and @opanying information, the Receiving Party me

produce the Non-Party’s confidential informatiospensive to the discovery request. If the No

9 [Prepesed] Stipulated Protective Orde
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Party timely seeks a protective order, the Receiving Party shall not produce any informatio
possession or control that is subject to the confidentiality agreement with the Non-Party be
determination by the court. Absentourt order to the contrarygetiNon-Party shall bear the burde
and expense of seeking protection iis ttourt of its Protected Material.
10. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inadvecemr otherwise, it has disclosed Protect
Material to any person or in any circumstance ntt@ized under this Stipulated Protective Ordeé
the Receiving Party must immediately (a) notifyvriting the Designating Party of the unauthorize
disclosures, (b) use its best efforts to retridversauthorized copies of ¢hProtected Material, (c
inform the person or persons to whom unauthordisdosures were made of all the terms of tk
Order, and (d) request such person or peremegecute the “Acknowledgment and Agreement
Be Bound” that is attachdtereto as Exhibit A.

11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a Producing Party gives notice to Réng Parties that certain inadvertentl
produced material is subject to a claim of jpeige or other protectiorthe obligations of the
Receiving Parties are those set forth in FederalRuoileCivil Procedure, rule 26(b)(5)(B). Thi
provision is not intended tmodify whatever procedure may established in an e-discovery ordeé
that provides for production withoptior privilege review. Pursuait Federal Rules of Evidence
rules 502(d) and (e), insofar as the parties reaclkagreement on the effect of disclosure ot

communication or information covered by the atey+elient privilege or work product protection

N in its
afore ¢

n

2r,

>d

i

S

—+

o

the parties may incorporate their agreement in the stipulated protective order submitted to the cour

12. MISCELLANEOUS

12.1 Right to Further Relief. Nothing inishOrder abridges the right of any person

seek its modification by the court in the future.

12.2 Right to Assert Other Objections. By slgting to the entry ahis Protective Order

no Party waives any right it otherwise wouldvlato object to didosing or producing any

information or item on any ground not addressedism$tipulated Protectiv®rder. Similarly, no

10 [Prepesed] Stipulated Protective Orde
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Party waives any right to object any ground to use in evidenceasfy of the material covered by
this Protective Order.

12.3 Filing Protected Material. Without itten permission from the Designating Par

or a court order secured after agmiate notice to all interestedrgens, a Party may not file in the

public record in this action any Protected Materig#—Partythat-seeks—to-file—underseal a

the-Ceurt. Protected Material may only be filed under gaaisuant to a coudrder authorizing the

sealing of the specific Protected Material at issue. Howslier,designation of material a
confidential, without moreis insufficient to obtaira sealing order. Any pig that seeks to file
Protected Material under seal must compith Local Rule 141, which governs motions for
sealing order. As provided in Local Rule 141, a sealing order will issue only upon a re
establishing that the Protected Material at issugrivileged, protectable as a trade secret,
otherwise entitled to protection undbe law. Further, the briefing on the motion for a sealing or
shall address U.S. Supreme Court and Ninth Cistartdards for whether the material may be fil
under seal. Regardless of which pdies the motion for a sealingaer, the party that designate
the material as confidential shall file a briefidaessing those standards, and shall have the bu

of establishing that the Protected Material shdaddfiled but not made publicly available. If

motion to file Protected Materiainder seal pursuant to Local Rulél is denied by the court, the

moving party may file the materiad the public record, uaks instructed differently by the court.
13. FINAL DISPOSITION

Within 60 days after the final disposition thfis action, as defimkin paragraph 4, eackt

Ly

3%

(v

a

or
der
ed

d
rden

a

1

Receiving Party must return all Protected MateridhtoProducing Party or destroy such material.

. [Prepesed] Stipulated Protective Orde
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As used in this subdivision, “all Protected Ma&ériincludes all copies, abstracts, compilations,

summaries, and any other formeproducing or capturing any of the Protected Material. Whether

the Protected Material is returned or deptd, the Receiving Party must submit a written

certification to the Producing Parfgnd, if not the same ®n or entity, to the Designating Party

by the 60-day deadline thdt) identifies (by category, where appropriate) all the Protected Mat

o

erial

that was returned or destroyed and (2) affirms that the Receiving Party has not retained any, copie

abstracts, compilations, summarier any other format reprodag or capturing any of the

Protected Material. Notwithstandinigis provision, Counsel are engitl to retain an archival copy

of all pleadings, motion papers, trial, depiosi, and hearing transcripts, legal memoranda,

correspondence, deposition and tehibits, expert reports, att@aywork product, and consultan
and expert work product, even if such matera@atain Protected Material. Any such archivi
copies that contain or constitute Protected Mateealain subject to this Protective Order as
forth in section 4 (DURATION).

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

[Prepesed] Stipulated Protective Orde
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Respectfullysubmitted,

Dated: June 19, 2018 WEINTRAUB TOBIN CHEDIAK COLEMAN GRODIN
Law Corporation

By: /sl Josiah M. Prendergast
Josiah M. Prendergast
State Bar No. 292840

Attorneys for Defendant Suthand Healthcare Solutions, Inc.

Dated: June 19, 2018 M cCoRMICK , BARSTOW, SHEPPARD, WAYTE & CARRUTH LLP

By: /s/ Ryan D. Marshall
Ryan D. Marshall
State Bar No. 275952

Attorneys for Plaintiff BPM Health Group, LLC

ORDER

Pursuanto stipulation,

Il s
(e
Dated: June 21, 2018 EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

. [Prepesed] Stipulated Protective Orde
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EXHIBIT A
ACKNOWLEDGMENT AND AGR EEMENT TO BE BOUND

l, [print or tyfp# name], of

[print or type full address], desle under penalty of pery that | have read in its entirety an
understand the Stipulated Protect®eder that was issued by theitén States District Court for

the Eastern District of Californian [date] in tle case of

[insert formal name of the case and the number ahdlsnassigned to it by the court]. | agree

comply with and to be bound by all the termgto$ Stipulated ProtectevOrder and | understand

and acknowledge that failure to so comply doekpose me to sanctions and punishment in

nature of contempt. | solemnly promise thatill not disclose in any manner any information or

item that is subject to this PBtilated Protective Order to anyrpen or entity except in strict

compliance with the provisions of this Order.

| further agree to submit to the jurisdictiontioé United States District Court for the Eastern

to

the

District of California forthe purpose of enforcingahierms of this Stipulated Protective Order, even

if such enforcement proceedings ocatter terminatiorof this action.

| hereby appoint [ponttype full name] of

telephone number] as my California agent for sEraf process in conneati with this action or

any proceedings related to enforcemaithis Stipulated Protective Order.

Dated:

City andStatewhereswornandsigned:

Printed name:

Signature:

[Proposed] Stipulated Protective Orde
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[print or type full address ant




