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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | THOMAS TEMPLE ALFORD, No. 2:18-cv-0463 JAM AC P
12 Plaintiff,
13 V. ORDER and
14 | STEPHEN CARLTON, et al., FINDINGS AND RECOMMENDATIONS
15 Defendants.
16
17 l. Introduction
18 Plaintiff is a state prisonext Pelican Bay State Pois, under the authority of the
19 | California Department of Corrections and Rehtdiibn. Plaintiff proceeds pro se with a civil
20 | rights complaint filed pursuant to 42 U.S.C1383. He has also filed a motion for leave to
21 | proceed in forma pauperis pursuant to 28 0.8.1915 and a motion to obtain DNA testing.
22 This action is referred to the undersignedtebh States Magistrate Judge pursuant to 28
23 | U.S.C. §636(b)(1)(B) and Local Rule 302(c). Hur reasons that follow, plaintiff’'s motion for
24 | leave to proceed in forma pauperis is granbesyever, the undersigned recommends that this
25 | action be dismissed without leave to amend, and plaintiff’sandtir DNA testing be denied as
26 | moot.
27 || 1
28 || 1
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[l In Forma Pauperis Application

Plaintiff's application to proceed in fornpauperis and prison trust account statement
make the showing required by 28 U.S.C. § 1915(a). See ECF Nos. 2, 7, 12. Accordingly,
plaintiff's request to proceed in fornpauperis, ECF No. 2, will be granted.

Plaintiff must nevertheless p#he statutory filing fee d350.00 for this action. See 28
U.S.C. 88 1914(a), 1915(b)(1). By this order, pi&imtill be assessed an initial partial filing fe
in accordance with the provisions of 28 U.S.@985(b)(1). By separate order, the court will
direct the appropriate agency to collect the ihggatial filing fee fromplaintiff's trust account
and forward it to the Clerk of the Court. Theteafplaintiff will be obligated to make monthly
payments of twenty percent of the preceding manticome credited to plaintiff's trust accour

These payments will be forwardi®y the appropriate agency t@t@lerk of the Court each timeg

the amount in plaintiff's account exceeds $10.00, until the filing fee is paid in full. 28 U.S.C.

1915(b)(2).

[l. Leqgal Standards for Screening Prisoner Civil Rights Complaint

The court is required to screen complalmtsught by prisoners seiek relief against a
governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are

“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel

monetary relief from a defendant who is immuranfrsuch relief. 28 U.S.C. 8§ 1915A(b)(1),(2).

A claim is legally frivolous when it lacks an arglebasis either in law or in fact. Neitzke v.

Williams, 490 U.S. 319, 325 (1989); FranklinMurphy, 745 F.2d 1221, 1227-28 (9th Cir.

1984).

Rule 8 of the Federal Rules of Civil Procegltirequires only ‘alsort and plain statement

of the claim showing that the pleader is entitiedelief,” in order tdgive the defendant fair

notice of what the . . . claim is and the grouangen which it rests.””Bell Atlantic Corp. v.

Twombly, 550 U.S. 544, 552007) (quoting Conley v. Gibs, 355 U.S. 41, 47 (1957)).

“[T]he pleading standard Rule 8 announces doeésatuire ‘detailed factuallegations,’” but it

demands more than an unadorned, the-defenddatvfully-harmed-me accusation.” Ashcroft
2
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Igbal, 556 U.S. 662, 678 (2009) (quoting Twomblps5). To survive dismissal for failure to
state a claim, “a complaint must contain suffitiactual matter, accepted as true, to “state a

claim to relief that is plausible on its facebal at 678 (quoting Twombly at 570). “A claim

14

has facial plausibility when the plaintiff pleagsfual content that allows the court to draw the
reasonable inference that the defendant isdifdnl the misconduct alleged. The plausibility
standard is not akin to a ‘probability requiremetit it asks for more than a sheer possibility
that a defendant has acted unlawfully.” Idtifg Twombly at 556). “Whee a complaint pleads
facts that are ‘merely consistent with’ a defentalmbility, it ‘stopsshort of the line between
possibility and plausibility of “entitlement t@lief.”” Id. (quoting Twombly at 557).
A pro se litigant is entiédld to notice of the deficieres in the complaint and an

opportunity to amend, unless thenga@aint’s deficiencies cannbe cured by amendment. See

Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987).

V. Screening of Plaintif First Amended Complaint

A. Plaintiff's Allegations

\1%4

Plaintiff is incarcerated for a 1996 convartibased on his guilty plea to second degre¢

murder with use of a firearm. @htiff first challenged his conviahn in this court in a petition fc

-

writ of habeas corpus pursuant to 28 U.S.€284. See Alford v. Cig Case No. 2:07-cv-0103p
GEB DAD P (E.D. Cal.). The petition wasschissed on January 4, 2008, because filed after
expiration of the statute of limitations. See(ECF Nos. 16, 18). Petitioner’s subsequent
request to the Ninth Circuit Court of Appeals focertificate of appealability was denied. Id.
(ECF No. 25).

In 2010, plaintiff again attempted to challengis conviction in a petition for writ of

habeas corpus under 28 U.S.C. § 2254. SkwdW. Dickinson, Case No. 2:10-cv-0383 JAM

DAD P (E.D. Cal.). The petition was dismisseithout prejudice as second or successive. See
id. (ECF Nos. 18, 20).

The following year, in an action filed pursuao 42 U.S.C. § 1983, plaintiff attempted to
obtain DNA testing of the evidence submittedgupport of his 1996 conviction. See Alford v.

Shasta County Superior Cou@tase No. 2:11-cv-2583 WBS GGH(E.D. Cal.). The First
3
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Amended Complaint in that action named as w@d@ts Shasta County District Attorney Dennjs
Sheehy, Shasta County Superior Court Judge Anthony Anderson, and Shasta County Public
Defender James, each of whom were ppats in plaintiff's criminal proceedinty.The court
dismissed the action for failure to state a claiomstruing the effort as@hallenge to plaintiff's
confinement under 28 U.S.C. § 2254. See id. (ECF Nos. 12, 15).

In the present case, plaintiff again n@am&o “elected” Shasta County defendants:
Stephen Carlton (a former District Attorney), ddaniel Flynn (a current Superior Court judge)).
Plaintiff contends these defendsrifailed to uphold their sworn td&, and comply with the long
established Congressional Ineace Protection Act of 2004, 18%JC. § 3600(a), for the testing
of the untested DNA evidence hi-lited [sic] in floeensic report (attached).” ECF No. 1 at 4
(citing id. at 11-2 (Cal. Depdustice, Bureau of Forensservices, Feb. 23, 1996 “Physical

Evidence Examination Report”)). Plaintiff assertstttlefendants’ failure to comply with the Act

— by advocating for and ordering DNA testing of #wvidence used in obtaining plaintiff's statg
criminal conviction — violates the Eighth AAmdment’s proscription against cruel and unusua
punishment. With this action, plaintiff seeksungtive relief as “authorized by 28 U.S.C. [8§]
2283 and 2284, and Rule 65 of the FatiRules of Civil Proceduré’”1d.

i

1 As set forth in Alford v. Shasta Countugrior Court, Case No. 2:11-cv-2583 WBS GGH P
(E.D. Cal.) (ECF No. 12 at 3-4internal citations omitted):

In the amended complaint, pl&fh alleges that defendant Sheehy
failed to properly oversee his empees in the prosecution of
plaintiffs case in violation of I& due process rights. Plaintiff
contends that defendant Richardson, who was assigned to
investigate and determine whet a motion brought pursuant to
Cal. Pen. Code 81405 for DNA onapitiff's behalf would be
appropriate, violated kidue process rightsi@ provided ineffective
assistance of counsel by decliningbiing such a motion. Finally,
plaintiff maintains that defendadudge Anderson violated his due
process rights as well as C&8enal Code 8§ 14051 and Cal. Evid.
Code 8§ 11532 by denying plaintiff’s motion for DNA testing on the
ground that plaintiff had voluntayilentered a guilty plea on the
relevant charges. Plaintiff presents evidence that his request for
DNA testing has been rejected upaingh the state Supreme Court.

2 These authorities generallytharize the issuance of injunctive relief by federal courts under
appropriate circumstances.

4
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B. Analysis

Plaintiff's allegations fail tstate a cognizable claim ftre following reasons. First,

plaintiff's allegations fail talemonstrate application of 18RJC. § 3600. Upon written motion

of an individual sentencqalirsuant to a conviction forfederal offense, 18 U.S.C. § 3600(a) se

forth the threshold requirements for a fedeirt to order DNA testing. Although the statute
authorizes DNA testing of evidence related to aestéfiense, it is necessary that the “evidence
such offense was admitted duringederal sentencing hearing and exoneration of such offen
would entitle the applicant to a reduced sege or new sentencing hearing.” 18 U.S.C. 8
3600(a)(1) (B)(i) (emphasis added). Heremtiéi challenges only his state conviction and
sentence and therefore his request for DNArgddoes not come within the parameters of 18
U.S.C. § 3600(a).

Second, for the same reasons identified bycthet in Alford v. Shasta County Superio

Court, Case No. 2:11-cv-2583 VBBSGH P (E.D. Cal.), both namhéefendants in the instant

case are immune from suit. See id. (ECF Nbat 5-7)._See also Ashelman v. Pope, 793 F.Z

1072, 1075-78 (9th Cir. 1986) (prosecutors puiges are immune from suit when their
challenged conduct, even if inrer, was within the normal scopé their respective prosecutori
and judicial responsibilities).

Third, although the instant action is framedaasvil rights action under 42 U.S.C. § 19
it clearly constitutes yet another attempt by plffito challenge his current confinement basec
on his 1996 conviction and sentence. Such a cigdlenay be pursued only as a habeas actic
under 28 U.S.C. § 2254. However, in light of ptdf's prior habeas petitions, any new petitio
would be successive. This court must disraissiccessive habeas petition unless it has beer
authorized by the Ninth Circu@ourt of Appeals._See 28 UGS.8 2244(b). Because petitionel
has not obtained such authoripatj this court is precluded frooonstruing the instant complain
as a putative habeas petition.

“Leave to amend should be granted unlessptkading ‘could ngbossibly be cured by
the allegation of other fagt and should be granted more libgrad pro se plaintiffs.”_Ramirez

v. Galaza, 334 F.3d 850, 861 (9th Cir. 2003) (citing Lopez v. Smith, 203 F.3d 1122, 1129
5
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Cir. 2000) (en banc)), cert. dedib41 U.S. 1063 (2004). “It is nah abuse of discretion to de

leave to amend when any proposed amendmentvasufutile.” Reddy v. Litton Industries, In¢.

912 F.2d 291, 296 (9th Cir. 1990); accord, Lof@)3 F.3d at 1129 (“Courts are not required t

grant leave to amend if a complaint lackerit entirely.”); Hartmann v. CDCR, 707 F.3d 1114

1130 (9th Cir. 2013).

For the reasons set forth above, the ungeesl is persuaded that the deficiencies in
plaintiff's complaint cannot be cured by amendinehherefore, this court will recommend the
dismissal of this civil rights action without leateeamend, for failure to state a cognizable cla
and recommend that plaintiff's motionrfDNA testing be denied as moot.

V. Conclusion

Accordingly, for the foregoing reasons, IT IS HEREBY ORDERED that:

1. Plaintiff's application to proceed forma pauperis, ECF No. 2, is granted.

2. Plaintiff is obligated to pay the statutdiling fee of $350.00 fothis action. Plaintiff
is assessed an initial partial filing fee in acemrce with the provisions of 28 U.S.C. 8§1915(b)
All fees shall be collected and paid in accodawith this court’s ater filed concurrently
herewith.

Additionally, IT IS HEREBY RECOMMENDED that:

1. This action be dismissed without leavatoend for failure to state a cognizable cla
and

2. Plaintiff’'s motion for DNA testig, ECF No. 3, be denied as moot.

These findings and recommendations are suediti the United States District Judge
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(l). Within fourteen (14)
days after being served with these findiagsl recommendations, plaintiff may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendation$?laintiff is advised that
i
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failure to file objections within the specifiedrnte may waive the right tappeal the District

Court’s order._Martinez Wwist, 951 F.2d 1153 (9th Cir. 1991).

DATED: April 18, 2018 ) -
mp-:——— &{‘P}-—C—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




