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Faced with a wall of Supreme Court precedent guaranteeing Californicetogadive to
decide whetheits own agents wilbssist infederal deportation efforts, the government offe
series of unfounded and outlandish arguments in support of its claims agaiviaiuae Act!
Pl Reply 1023, Dkt. 171. It posits, almost in passing, tBtdtes can only arrest and prosed
noncitizensfor state criminal offenseg Congress decides to allow—that Congress coul
essentially outlawstate criminal law enforcement as it hassed throughout our country
history. Thatbreathtakingclaim to unlimited federaldominanceas anathema to our system

dual sovereignty.Alternatively, itcontendghat Congress can issue any commands it wan|

Sa

ute
d
s

of

S to

the States so long as the commandate toinformation. No court has ever accepted that

sweeping assertionwhich cannot be squared with the Constitution’s prohibition on fe
control of state government. At least where, as here, forced “inform&t@omg’ is integral to
the daily operation of a federal regulatory program, Congress cannot dsttteyofficials’

accoundbility to their own electoratand force them tparticipate.

Thus, becausthis case is about Californiatdearprerogative to opt out of assisting with

deportationsthe preemption principles the government invokes have no application.

But even if Congress coulgquire States to share releasdes and address it has not
done so. The governmentttemptsto rewrite the Immigration and Nationality Act (INA
wairping provisions thaexpresslyprotect Statg' choices into supposed commands. But
INA’s consistent, explicit solicitude for States’ independence does noy same secre
intention to conscript their officers. To the contrahg one narrowprovison whereCongress
did seek to limit Stat® choices, 8 U.S.C. § 1373is powerful evidence that, beyond its terr
Congresdntended States to make their odecisions The government thuslls far short of
showing as it mustthat an intent to preempt the Values Act‘usmimistakably clear in thg

language of the statuteGregory v. Ashcroftc01 U.S. 452, 460 (1991).

! Amici the California Partnership to End Domestic Violence and the Coalition forakie
Immigrant Rights submit this brief in defense of the California Values Acdupnt to thq
Court’s Order of June 5, Dkt. 164, at 12.

1
Brief of Amici Curiae

the Partnership and CHIRLA
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Congress Cannot Preempt California’s ChoiceNot to Help Administer the
Federal Deportation Scheme.

1. The Constitution gives Congress “the power to regulate individuals, not S
Murphy v.Nat'| Collegiate AthleticAss’'n 138 S. Ct. 1461, 147@018) (quotingNew York v,
United States505 U.S. 144,166 (1992). That principle is fatal to both of the fede
government’s preemption claims (express and implied). MAgohy held, Congress may ng
“issue orders directly to the Stateg]” at 1475, including orders to “refrain from enacting si
law,” id. at 1478. Thais exactly what8 U.S.C. § 1373loes: It orders States not to en
policies that withholdtheir own agents’enforcement assistancelThe governrent's obstacle
preemption clainsuffers the same defect, because if accepted, it would effectively order
to refrain from enacting laws regulating their own agenté. more direct affront to stat
sovereignty is not easy to imagindd.; Philadelphiav. Session2018 WL 2725503, at *333
(E.D. Pa. 2018) (holdinthat8 1373 is unconstitutional undsturphy).

Murphyis the latest in a long line Gupreme Courtases making absolutely clear t
the Constitutionguarantees States the ability to “decline to administer [a] federal proghem’
York 505 U.S.at176-77; see Nat'| Fed'nof Indep. Bus. v. Sebeli¢slFIB), 567 U.S. 519, 58]
(2012) (Tenth Amendment ensures thatat®es “may choose not to participate” in a fedg
program);Printz v. United State$21 U.S. 898, 9020 (1997)(States may “refse[] to comply,
with [a] request” to help administer federal law). Congress cannot interfdrehis choice:
Statesmustretain the“prerogative to reject Congress’s desired policy, not merely in theor
in fact.” NFIB, 567 US. at 581. The government’s preemption theoviesild eliminate this
“critical alternative.” New York505 U.S. at 176-77.

Where, as here, the State exercises itsa@mimandeering prerogative, there can b
preemption. Like the law iMurphy, 8 1373 “daes not confer any federal rights on priva
actors” or “impose any federal restrictions on private actold.”at 1481. Insteadt regulate
only the States’ own agents, by prohibiting them from opting out of the deportation s
Congress has no power to enact such a prohibition, expdicitly or implicitly. Nor does the
statelaw in this case confer rights or impose restrictions on private actors; gdatates only

2
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the States’ own agentsCompareid. at 1480(valid obstaclepreemption where State “impose
a duty” on private actorthat conflicts withprivate actors’ federal rightor dutiek

The government ignores these holdings almost entirely. It complaindegiyethat the
Values Act “dstructs” immigration enforcement, Reply Br. 11, 13, 14, 15, 17, 25, but it do¢
and cannot deny that what it calls “obstruction” is simply the State’s decisiimitats own
participation in the federal deportation schéma choice that is“essentdl” to the
“[p]reservation of the States as independent political entitisiitz, 521 U.S. at 99-19 and a
“quintes®ntial attribute of sovereigntyPERC v. Misssippi 456 U.S. 742, 7611982) The
government’s complairdbout California’s decision topt outwould have applied equallip the
sheriffs inPrintz and the Statein NFIB.>

The governmenfails to meaningfullygrapple with the accountability concerns at
heart ofthesecases.See NFIB567 U.S. at 57.8Printz, 521 U.S. at 930New York 505 U.S. at
169 Accountability requires “electestateofficials” to “regulate in accordance with the vie
of the local electorate,” including, crucially, by withdrawing from fedlgorograms when th
“State’s citizens view federal policy as sufficiently contrary to locagredts™—exactly as
California’s citizens have chosenld. at 16869. Yet the government believes it can de

California’s citizenghat choiceand force them to volunteer their officers’ assistdhce.

2 The challenged provisions of théalues Act only apply to “California law enforcems
agenc[ies].” Cal. Gov't Code 88 7284.4(a), 7284.6(Bpth state and local officers are “st;
officers” for purposes of the Tenth AmendmenBrintz, 521 U.S. at 905, 9381. The
government does not claim otherwise.

% The government's reliance on a-g&arold California Attorney General opinion is misplac
Pl Reply 1, 16as it predate®rintz (applying anticommandeering to state and local office
NFIB, Arizona andMurphy. And because it interpretddderal as opposed to state law, it
entitled to “no special weight.'United Sates v. GomeA11 F.2d 219, 221 n.2 (9th Cir. 199
Nor can the government draw any support from the subsequent 2014 “BufdtRéeply 1, 16,
which is cursory, ambiguous, and contained no relevant analysis.

* The government tries to minimize these accountability concerns by aipthan “the Federa|

Government retains full responsibility and accountabilay its [immigration] actions.” P
Reply 18. ButPrintz rejected a similar argument, citing major accountability problems
where States were only given “discrete, ministerial tasks” within a programniatered
principally by the federal government. 521 U.S. at 929-30.
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The government also cannalispute that this suit seeks to overrid€alifornia’s
“distribution of power among its own agentsva. Off. for Prot. & Advocv. Stewart563 U.S.
247, 263 (2011)Kennedy, J., concurring)California law placesontrol over state and loc
police in the hands of the State Legislafwich exercised that power in enacting the Val
Act. SeeCal. Const. art. IV, §;1Baggett v. Gates32 Cal.3d 128, 139 n.15 (1982According
to the governmenthowever, ©ngress hadisplaced thaarrangement and instead requitbe
Legislature to delegate immigration enforcement decisions to thousanie-tEvel officers,
who may now choose for themselves whether and when to help DHS deport state reBidg)
Congress cannot “displace a State’s allocation of governmental powtris way. Alden v.
Maine, 527 U.S. 706, 752 (1999%eealso Stewart563 U.S. at 268Kennedy, J., concurring
(States “need not empower their officers” to participate in a federal schemeY,32ktat 56, 9.
The governmentails to explain whyit thinks Congress can make such @xtreme fncursion
into state sovereignty.Koog v. United Stateg9 F.3d 452, 460 (5th Cir. 1996).

2. The government’s attempts to distingslrphyare deeply unpersuasive.

First, it claims Murphy is inapplicable here because the commatids governmen
purports to identifyare “part of” a federdlscheme regulatingprivate partiegthe INA), which
Murphylacked. Pl Reply 2@1. But Printz forecloses any suggestion that direct orders to S
are permissible aspart of a broader federal schemeThe invalid directive inPrintz was
attached to a broader federal scheme that aégpliprivate handgun purchases. 521 U.S. at
03. The Courtstill invalidated theprovision that dictated how state officers had to participa
the schemé&s informationgathering effod. Those $ame principles’applied inMurphy and
apply here 138 S. Ct. at 147 &eealsoGalarza v. Szalczyk’45 F.3d 634, 644 (3d Cir. 201
(applying anicommandeering in the INA context)

Straining to support this argument, the government suggestsltinahy approved of ar
earlierpreemptiom provision because it was “part of” a federal scheme “regulating air cart
Pl Reply 21. But that is not remotely whaflurphy said Murphy explainsthat the airline

provision is valid because it effectively “confers on private entities.(covered carriers)

4
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federal right to engage in certain conduct” free from statpilation 138 S. Ct. at 148(
Likewise, preemption of state alien registration lasvgermissible nobecause its “part of” a
federalregistrationscheme, but becausegives private actor&a federal right to be free fror
any [state] registration requirementsltl. at 1481 Here, in stark contrast, trgovernment’s
preemption theories would impose private rights or restrictions.

Secondthe government makes the puzzling asseittan 8 1373s permissibledoecauss
it “evenhandedly regulasexn activty in which both States and private actors engage.” Pl R
21 (quotingMurphy, 138 S. Ct. at 1478). But 8§ 1373 appledy to “a Federal, State, or loc:
government entity or official.” 8 U.S.C. § 1373(d) imposes no restrictioran private actorat
all, including those who know about a persoaitzenship or immigration statusNor is it
somehow rendered generally applicable by the INA’s “registration ruleshdacitizens ang

employers Pl Reply 2isee Printz521 U.S. at 90D3, 932 & n.17(holding that provision was

not generally applicable even though the Brady Act imposed related, butrdifieguirements

on handgun buyers and sellersjo the extentthere is no private analogior Congress tg
regulateevenhandedlyR1 Reply22, that onlyconfirms the commandeering proble®eePrintz,
521 U.S. at 932 n.1{&triking downstatutewhere “extension of th[ejtatute to private citizehs
was “impossible”). By contrasthe law upleld in South Carolina v. Bake#85 U.S. 505, 514
(1988) “treat[ed] state bondbie samas private bonds.’Murphy, 138 S. Ct. al478(emphasis
added). And the law upheld Reno v. Condqrb28 U.S. 141, 151 (2000), “appliequallyto
state and private actors,” regulating thdisseminatiorof the samedriver data. Murphy, 138 S.
Ct. at 1479emphasis added)

Third, grasping at straws in the aftermathMéirphy, the government offers a startliy
new assertionithat the ordersit seeksto issue to the tates are just conditionsfor continued
state activity in an otherwise pesnptible field” PI Reply 2223 (quotingFERC 456 U.S.at
769, andHodel v. Va. Surface Mining &ecl. Ass’'n 452 U.S. 264, 288 (1981) Without

specifying what “field” it meansthe governmenappears targuethat Congresscan demang

Brief of Amici Curiae
the Partnership and CHIRLA

eply

A

\"ZJ

9




© 00 N oo o A W N P

N N N N N N N NN R R R R B B R B R
0o ~N o 00 N W NN RO OO 0o N oYy 019NN 0 N =R O

whatever deportation assistance it wants, becauseultl have simply ordere@®tates not tg
arrest, prosecute, or imprison noncitizens who vidtee criminal laws.MTD Opp. 13.

Every facet of this argumentwhich the government did not make in its opening brie
is wrong As Murphy explains under avalid “cooperative federalism” arrangemeitthis sort,
Congress’comprehensively regulatg[ the activity at issue, and then oféeBtates “the choice
of either implementing the federal scheme or else yieldingetdéraladministration. 138 Ct.
at 1479 (quotingHodel 452 U.S. at288. Nothing of the sort is even possible heréhe
govenment’s premise-that Congress couliatly prohibit Statesrom arresting and prosecutir
all (possible) noncitizersis utterly at odds with our constitutional system, which gives S

“primary authority for defining and enforcing the criminal lawUnited States v. Lopgeb14

U.S. 549, 561 n.3 (199%¢itations omitted)seeBond v. United Stated34 S. Ct. 2077, 2089

(2014) Indeed,Congresdacks the power to punish ordinary crimesiuch less occupy tha
field altogether United Statess. Morrison 529 U.S. 598, 6189 (2000)(“The Constitution
withholds from Congress a plenary police power.”) (quotation marks and alteratitbedynsee
alsoDeCanas v. Bicad24 U.S. 351, 355 (197@)kjecting the notion that “every state enactm
which in any way deals with aliensasregulation of immigration”) Congressimply could not
makethe “unprecedented incursion into the criminal jurisdiction of the Stadédiarringthe
States from enforcing their criminal laws against a large segmentelsaents. McDonnell v.
United States136 S. Ct. 2355, 2374 (201®itation omitted)’ The government offers n
reasoning to support this stunning assertion.

In any event, te government is wrong that it caonscript the States simply K
imagining a broad hypothetical statut€ongressmight havepassed. New York for instance
struck down a statute even though “Congress could, if it wishednppe-state radioactive was

regulation” altogether505 U.S. at 160. And it did so over Justice White’s dissent, whadte

® The government’s suggestion that Congress could authorize DHS to forcibly plucksrous
of state prisonsPl Reply 22, is likewise inconsistent with federalism principles. That possi
is also irrelevant, because it would not constitute congressional occupation Gfedthy so
Hodelwould have no application.
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the same argument the government presses Beeeid.at 204 (White, J., concurring in part ai
dissenting in part).Likewise, in NFIB, Congress’s ability to preempt state healthcare laws
not allow it to command state participatiorBy contrag in Hodel Congress actuallyad
“‘comprehensively regulated” the relevant field, andcFERC Congress simply asked States
“to consider” federal standards, which they were free to disreddndphy, 138 S. Ct. at 1479.

3. The government maintains that Congress aanpel the States to help adminig
immigration law, as long as the help involves sharing information. Pl Rep?p.1& claims
that it order States foroduceanyinformation about their residentsy time,for any purpose, a
often as it wants.That is wrong. Printz left open the possibility thatomekinds of information
sharingmightfall outside the anttommandeering rulespecifically, information that doesot
entail “the actual administration of a federal prograrRrintz, 521 U.S. at 918. The Court th
declined toresolve whether “purely ministerial reporting requirements” are itotishal. I1d. at
936 (O’Connor, J., concurring). But there is no question that forced information sharing,
it facilitates the orthe-ground, dayto-day administration of a federal program, runs afoul of]
antrcommandeering rule. Indee@rintz itself invalidated a law because it required s
officers “to provide information that belongs to the Statiel”at 932 n.17.

Here, the information the government seeks would Igidacilitate the “administratior
of a federal program.’Printz, 521 U.Sat918 The challenged provisions address whether |

officers canmake physical transfers of custody and otherwise help DHS identify, locate

® The government cites ambiguous languagEHRC that Congress can issue commands
field that is“pre-emptible.” Pl Reply 23. WhatevEBERC meant by thatNew Yorkmade cleal
that Congress cannot issue direct commands to States simply because it could haste)day
regulate private conduct. Andurphy counseled against applyirfeERC beyond itsfacts—
asking States to “consider” standardsighlighting that FERC was decided well before ol
decisions irNew YorkandPrintz” 138 S. Ct. at 1479.

" The government suggests tino v. Condoestablished a Tenth Amendment caou for

information mandates. Pl Reply 18, 22. It is mistak€ondonupheld a “generally applicable

law,” 518 U.S.at 15051, because the law “evenhandedly regulate[dhetivity in which both
States and private actors engagé[®urphy, 138 S. Ct. at 14789 (“That principle formed the
basis for the Court’s decision . . . .”). The Court did not announce any rule about infor
mandates, or even identify any mandate to send information to federal. ageatBhiladelphia
2018 WL 2725503, at *32 (rejectinge government'&entical argument abo@ondor).
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arrest noncitizens. The government itself stresses the operational impaetsefatttions
Transfer, release dates, and addresses help DHS “locate, detain, prosec@moaedatiens,’
Pl Mem. 33; they increasts “ability to identify and apprehend removable aliend,’at 35; and
they facilitate “ICE’s efforts to take these aliens into custody fooxatnpurposes,id.

That kind of conscription simply cannot be squangith antr-commandeering law.The
Constitutionreflects &fundamental structural decision” emtirely “withhold from Congress thg
power to issue orders directly to the Stdtes principle thatleavesno room forsystematic
demands for information.Murphy, 138 S. Ct. at 1475Indeed, wherCongress “compels th
States” to help administer a program, “it blurs the lines of political accountaléigidlessof
what form the involvement take®NFIB, 567 U.S. at 678. Whethstateofficers are placing thg
handcuffs or helping DHS do so, residents understand that their government is funragieg
to the deportabn system. Indeed, California’s experience makes cleamtan state officialg
pave the way fodeportations—ncluding by sending information about state residents to-BH
they incur serious political and financial cos&eeGroup Rallies Against Deportation in Fro
of Alameda County BuildingMercury News, Nov. 19, 2015, https://bayareane.ws/2wbh
Dkt. 73-2, at 7 & n.7, 10; Cal. Gov't Code 7284.2.

The government asserts that Congress “frequently calls on statesréo relevant
information,” Pl Reply 19, but none of its examples remotely resembles a system of staes
performing daily servicefor immigration agents. Many of the purported requirements it
impose no obligations at alStatesare free to decline to participdte.Others are in reality

funding conditionsnot direct orderS Yet others serve academic and reekegping goals

8 See, e.9.54 Stat401 (1940) (directing federal government to collect data, without impq
any state or local obligation); 17 Stat. 466 (1873) (same); 42 U.S.C. § 11133(b) (statd
boards can opt out of reporting and be replaced by another agency); 42 U.S.C. § 140
(repealed sex offender reporting requirement that States could avoid entigdsing not tg
implement aqualifying registration program); Pub. L. No. 952, § 806(“does not require
states to provide any informatiorPhiladelphig 2018 WL 2725503, at *33 n.1L0

° See, e.g.Printz, 521 U.S. at 93¢0’Connor, J., concurring) (explainirthat23 U.S.C. § 402
“condition[s] States’ receipdf federal funds for highway safety program on compliance
federal requirements”); 20 U.S.C. 8§ 40(iB8formation submitted as part of application
federal fundssee id § 4014.
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Theseare “purely ministerial” because they do not facilitate the federal governnentise-
groundimplementation of any federal regulatory prograRrintz, 521 U.S. at 93§O’Connor,
J., concurring)® As a result, they do not force state officials to “tak[e] the blame” fof

“defects”of any federal programld. at 930. The information in this case is clearly differéht.

the

Finally, the government suggests trmsweeping exception for information mandates

“makes sense,” because subpoenas involve informet@mnP| Reply 19.That is a mnsequitur.
Of course States, like everyone elseistcomply withjudicial subpoenas and otheourtorders
See Standley. DOJ, 835 F.2d 216, 218 (9th Cir. 198F7A grand jury is an arm of the judicia
branch of government.”)In fact, theSupremacyClause “presupposeg’s much.New York 505
U.S. at 179 But “[tlhe Constitution contains no analogous grant of authority to Congréds
The governmenalsosuggests that can issueadministrative subpoenas to Statesit must be
able to demandystematianformation sharing. Pl Reply 120. But it offers no reason to thin
an agency could lawfully ussubpoenas to conscript States to participate in the ong
administration of a federal program, in a manner analogous to its preemptioasfteori

The Court should reject the suggestion that information mandates are cathg

exempt from the@nti-commandeering rule-something no court has ever held.

19 See34 U.S.C. § 41307statistical data regarding missing children); 15 U.S.C. § 2
(information collected foFEMA publication). The few cases upholding reporting requirem
have all addressed these kinds of purely ministerial duties to “forward[]nformiation to a
federal data bank.Freilich v. Upper Chesapeake Heal®l3 F.3d 205, 214 (4th Cir. 2002¢e
United Statess. Brown 2007 WL 4372829, at *5 (S.D.N.Y. Dec. 12, 20@@quirement tg
forward information to “a national database”). In contrast to this case,SZUS 2001 et
seq—which addresserecords about federal electiergss an exercise of Congress’s “unigu
Elections Clause authorityGonzalez v. Arizona77 F.3d 383, 391 (9th Cir. 201@®n banc),
affd, 570 U.S. 1 (2013).

1 In any event all of these statutes were enacted befBrintz established that ant
commandeeringpplied tostateexecutive officers. Notably, the statu#urphy struck down
was passed in 1992, Pub.No. 102-559duringthe same periodvhenCongress enacted mai
of the statutethe government citekere Congress’slecision toenact a handful of informatier
sharing statutes in the féw decades” beforePrintz is simply not “probatve” of their
constitutionality Printz, 521 U.S. at 917-18.

2 The cursory analysis ofi re Tax Liabilitiesof Does 2011 WL 6302284, at *4 (E.D. Cal. Dd
15, 2011), issuedx parte does not address any of the amtmmandeering cases. In any evq
it addressed a orteane enforcement operation rather than an ongoing, indefinite reliance of
officers to effeatate a federal program. Am@regon Prescription Drug Monitoring Program
DEA, 860 F.3d 1228, 1236 (9th Cir. 2017), addressed no Tenth Amendment argument at
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Il. Even If It Could, Congress Has Not Preempted the Values Act.

Even if Congress could bar states from opting out of tip@rntitionregime Congresq
would have to make that intention “unmistakably clear in the language of the.5tdbuégory;
501 U.S.at 460. The government does not dispute tkakgory applies toits preemption
theories. SeeDkt. 732, at 16 To satisfyGregory, the government’s interpretatidmust be
plain to anyone reading the Act.ld. at 467 Where Gregory applies it is typically “fatal.”
Nixon v. Missouri Mun. Leagu&41 U.S. 125, 141 (2004).

A. The United States Barely Defends Its Interpretation of 8).S.C. § 1373.

The governmentloes not explain whits broad reading of § 1378 not just plausible
but “unmistakably clear in the language of the statute.” 501 U.S. at Z6@t omissio is
striking, but not surprising. As multiple courts havenow held, the government’'s prese
interpretation “is simply impossible to square with the statutory teRhiladelphig 2018 WL
2725503, at *33-35Steinle v. San Francisc@30 F. Supp. 3d 994, 1015 (N.D. Cal. 2017).

The government offers little in response. It does not deny thatetpretatiorof § 1373

is virtually limitless Cal. Pl Opp. 134; Dkt.112,at 47. It ignores the many statutes showing

that Congress knows how to refer to information beyond citizenship and immigratios
when it wants to, Cal. Pl Opp. 12 & n.11; Dkt. 112, at143 It does notddresshe many failed
efforts to expand 8 1373 teach the information it seeks through this lawdDkt. 112, at 14
And it hasno response tRoach v. Mail Handlers Ben. Pla@98 F.3d 847, 850 (9th Cir. 200
(interpreting “relate to” narrowly to preserve “the historic police powetseStates”)®

B. Implied Preemption Is Foreclosed byGregory.

Even if Congress could preempt a State from opting out of a federal prognaoulat

have to do so explicitly. This is a dispositive basis to reject the obstacle poreat@im.

13 Unlike Roach Appling did not involve preemptignandit had not occasion to consider t
impact ofGregory. Pl Reply 16 (citind-amar, Archer & Cofrin, LLP v. ApplingNo. 161215
(S. Ct. June 4, 201B) Applingis alsoconsistentvith California’s argument th& 1373 extend:
beyond a person’s technical immigration status to include items that “indicateSamnigestatus
Appling, slip op. at 9—a narrow set of information such as verbal admissions, copig
immigration documenisand the like.SeeCal. Pl Opp. 12.3; Dkt. 112, at 9; Dkt. 72, at 15.
In all evens, Applingdid not endorsergy limitless interpretation like the government’s.
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Implied preemption in this context would violate the rule that federal intrusionsargd
state prerogatives require “unmistakably clear” textual statemeategory, 501 U.S. at 460
Congress muse “explicit” if it wants to “readjust the balance of state and national autfig
Bond 134 S. Ctat 2089(quotation marks and alteration omitted). That principle foreclose|
argumenm that Congress casgilently, through implication only, “alter[] the State’s governmer
structure” and preempt States from exercising fundamental sovereign fightdeclining to
help administer a federal progran€ity of Abilene vFCC, 164 F.3d 4952 (D.C. Cir. 1999)
Courts do “not simply infer this sort of congressional intrusiold’ Indeed,Gregoryusually
foreclosesapplyingeven anexpressequiremento a core state functionWhere Congress hg
made no preemptive statement at -alhs the government's implied preemption the
assumes-there is no assurance that Congress “has in fact faced” the gravitgréérimg with
the “substantial sovereign powers” of the Statésegory, 501 U.S. at 46{citation omitted)

The government has not even mentior@geegory It hasnot found a single cas
imposingobstacle preemption whef@regory applied. And it certainly has not found a cal
applying obstacle preemption to a State’s policy limiting its own agents’ paticipm a
federal progrant? The Court should refuse to take that unprecedented step.

C. Evenlf It Could, Congress Has Notimpliedly Preempted the Values Act.

Even if it could preempt the Values Act through implication only, Congrasisdt made
any such intention “clear and manifesiWyeth v. Levings55 U.S. 555, 565 (2009).

1. The government has entirely ignored a dispasitreason to reject its implie
preemption claim: Congress has already determined what it deemedhi® fy@per scope ¢
preemption in 8§ 1373. Cal. Pl Opp. 22. An express preemption statute like § 1373 is “p

evidence” against implied preemption, because it shows that Cohgeaready decided whig

4 For instanceGregorydid not apply to the preemption claimsAnizona v. UnitedStates 567
U.S. 387 (2012) because none of the challenged statutes exercised a State’'s fundi
prerogatives to structure its governmentimit its participation in a federal program. Just
opposite: The Court struck down three state laws that inviededal prerogatives by enactin
the State’s “own immigration policy.ld. at 408;seeid. at 403 (alien registration requiremen
id. at 406-07 (alien employment prohibition]; at 410(authority to arrest immigrants).
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state laws “posed an obstacle to its objectivediyeth 555 U.S. at 575 (rejecting obstacle

preemption on this basis). Fully cognizant of DHS’s statutory duties, Congress aiigso

preempt state policies that limit the sharing of “citizenship or immigration status” inform&tio

U.S.C. § 1373(a). And Congress has consistently refused to go further, rejecting num
proposals to expand § 13%3.The case foimplied preemption is therefore “particularly wea
here. Wyeth 555 U.S. at 57%quotation marks omitted).Whatever its constitutionalitysee
supra 8 1373's intentional narrowness “creates a ‘reasonable inference’ thate€omlyl not
intend to preempt state . . . laws that do not fall within [its] scopgdyv. Cty. of Maui 842
F.3d 688, 704 (9th Cir. 2016) (quotifgeightliner Co. v. Myrick 514 U.S. 280, 288 (1995)°

Moreover, the government’'s obstacle preemption claim would render § 1373 e
unnecessary. If it were really true that the IBlReadyimplicitly preempted state policies th
“restrict[] state and local officials . . . from cooperating” with DHS, RinM 25, there woulg
have been no need to enact 8§ 1373, which singles out a small subset of those saméop(
preemption. The government’s theory thus “would render statutory text superffludlagk v.
Rameker134 S. Ct. 2242, 2249 (2014j.makes no attempt to justify that result.

2. The statutes thgovernment invokes confirm just how weak afsstacle preemptio
claim is. Its briefrelies exclusivelyon statutes that direct DHSbut not the Statesto detain
and remove noncitizens after their release from criminal custBay, 8 U.S.C. 88 1226(c){1
1231(a)(2), 1231(a)(4), 1357(d)ts basic theorys that DHS’s job would be easier if Californ
volunteered its ownesources to help DHS, and so the INA implicitly requires California to

that assistanc¥. See, e.g.P| Mem. 3536 (state assistance saves DHS “time and resources

15See, e.gH.R. 2964, 114 Cong. § 5 (2015); H.R. 2278, 113 Cong. § 114 (2013).

€rous
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8 While § 1373 does not “foreclose[]"implied preemption princip@sier v. Am. Honda Mot
Co, 529 U.S. 861, 8723 (2000) it is strong evidencagainst implied preemptiobecause i
showsthat Congress “knew how” but did not “expressly forlsichite laws” like thé/alues Act.
Chicanos Por La Causa v. Napolitarisb8 F.3d 856, 867 (9th Cir. 2009).

=

" The government also criticizes arceptiorin the Values Act that allows transfers when DHS

obtains a judicial warrant. Pl Reply 1geeCal. Gov't Code 8§ 7284.6(a)(4). But that provis
simply conditions the&tate’sparticipation, which the State is free to withhalampletely If it
can decline altogether, surely it can also identify the circumstances in ivwdparticipate.
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Reply 13 (state assistanogeans“minimal effort by federal officials”). Thoseassertions ars
plainly insufficient to overcome the presumption against preemption. “The Supreme GO
warned that obstacle preemption analysis does ‘not justify a freewhedic@lunquiry into
whether a state statute is in tension with fedalogctives.” Atay, 842 F.3cdat 704.

None of the statutes remotedypportgoreemption. For instance, 8 138ydirects DHS
to “take custody of the alien” after state criminal custodyseladd is the only place the IN
mentions notification of release dateSee Arizong 567 U.S. at 41Qexplaining that 8 1357(d
allows States to “respondfo requests for information about when an alien will be releas
Critically, 8 1357(d) letSStatesdecide whether to “request[]” this form of cooperation. 8 U.S
8§ 1357(d)(3). Thughe INA explicitly leaves notification of release dates to States’ discretic

Deference to Staséchoices is echoed imumerous other provisions throughout the IN
which explicitly allow States to limit their participation in the deportation schefe®, e.g.d.
8§ 1357(g)(1)(allowing participation “to the extent consistent with State and local lad:"g
1252c(a) (similar)ijd. 8 1103(a)(10) (participation only “with ¢hconsent of” state officialsigl.
8§ 1226(d)(3) (federal “assistance” at the “request” of a Stald)ese cooperative provisio

“‘undermine[] any inference of interference with Congress’s meth@Gtdihatown Neighborhoo

1%

urt ha

A

2d”).
5.C.

A,

ns

)

Ass’n v. Harris 794 F.3d 1136, 1143 (9th Cir. 201(8¢jecting obstacle preemption where “the

federal scheme is cooperative” and invites States to make their own choices).

Next, the government relies heavily on 8 U.S.C. § 1231(a)(4), which prohibits re
while a noncitizen is serving a criminal sentence. Pl R&pht3 Pl Mem. 24; MTD Opp. 11
13. But § 1231(a)(4) serves pootectStates’ criminal justice systems from federal interfere
in recognition of the States’ paramount authority over “the punishment of local dri
activity.” Bond 134 S. Ct. at 20891t exudes deference to the States, which are empowe
decide whether earlier remdva “in the best interest of the State.” 8 U.S.C. § 1231(a)(4)(B
The government’s theory would turn CongressiBcitudeon its head.

Section 1231(a)(1) works the samvay, directing DHS to pursue removal aftgiminal

custody ends8 U.S.C. § 1231(a)(1)(B)(iii)its function is to protect, not conscript, state crimi
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justice systems. ®d it only imposes obligations on DHS, not the States. Moreover, even
terms it bears no relationship to most (if ndj etleases from statgetention In virtually all
cases, a person’s “release date from state or local criminal custody” cdtrigglsr” the 90day
removal period (Pl Mem. 24) when the person received a final removal orderiwtstate
custody. Id. § 1231(a)(1)(B) Yet that rarelyif ever, happens in Californjails. SeeDOJ, Inst.
Hearing Prog, at 2 (2018)showing no California jails with an {oustody removal program
https://bit.ly/2rfubHM. The governmenitself has produceao evidence that there enyonein
California jails subject to the Values Act whose release date triggerdayd@moval period.

Similarly, 8 1226(c)simply provides for DHS—not the Statesto detain certair

by its

noncitizenswhen they areeleased from criminal custodyThe Values Act, of course, leaves

DHS free to arrest, detain, and remove noncitizens, just without certain assistamc

California. The government argues that without state aid, some people will notested by

DHS immediately upon release. Pl Mem. 24, 27. But even if that happens, and DHS dpes n

arrest them until later, the onpossibleconsequence is that they become eligible for a k

hearing'® See Preap. Johnson831 F.3d 1193, 1206 (9th Cir. 2016rt. granted 138 S. Ct.

ond

1279 8 U.S.C. 8§ 1226(a)providing bond heanigs) The possibility of a bond hearing in some

cases is a slender reed on which to base the government’s preechptienge™
[I. The Values Act Does Not Violate Intergovernmental Immunity
The immunity doctrine cannot, consistent with the Tenth Amendment, prevent 3
from choosing not to administer a federal program. That would wipe out States’svestia

Tenth Amendment prerogative, and it would doasdomatically, without any indication of

8 The government disputes even that much. On appeBldap it argues that mandato
detention applies “regardie®f when the arrest occurredJ:S. Br.,Nielsen v. PreapNo. 16
1363,at9 (June 2018)in which case the Values Act wouldverimpact mandatory detention

M

Statt

19 Even that connection is minimal. Noncitizens are only subject to mandatory detentio yinde

1226(c) if they have committed an enumerated crime, and the exceptions in the ValaksnAc

for transfer and notification based on long list of crimes. Cal. Gov't Code § 728hgé

government’s 8 1226(c) argument therefore only applies to the narrow set of people who ha

committed crimes that trigger 8§ 1@2) but not a Values Act exception. Such occasional

hypothetical scenarios do not establish preempt®ee Harris 794 F.3d at 1142 (no preemptipn

based on “the prospect of a ‘modest impediment’ to general federal purp@gasn omitted)
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preemptive intent from Congress. Unsurprisingly, the government cannot findeacsing tha
applies the immunity doctrine to a State’s decision to opt out of a federal program.

The government argues that the Valdes violates intergovernmental immunity becad
it “treat[s] federal immigration officials worse than other entities.” Pl Mem. 31t that is true
every time a State exercises its amtmmandeering prerogative. AftBrintz, for example, &

sheriff whorefused Brady Act background checks would be treating ATF officials worse

others who asked for background checks. If the government were right, Congrestomil

States to administer programs simply by seeking assistance of the samet Stddhgrovide

to other entities. That does not square Witimtz, New YorkNFIB, or the “prerogative to rejec

Congress’s desired policy” that they recogniké:IB, 567 U.S. at 581; Dkt. 73-2, at 23-24.
Even if immunity could apply here, it would not bar the Values Act. First, Ces
retains “the primary role” in resolving immunity questioridéorth Dakota vUnited States495
U.S. 423, 435 (199Qplurality op.). And Congress has thoroughly addressed States’ role
deportation schemeSee, e.g.8 U.S.C. 88 1373, 1357(d), 1357(glVhere “Congress has ma
its assessment of the federal interest” atidws the States leewaits “action sufficiently
qualifies the intergovernmental immunity of the United States to permit the state tothmes
distinction it has.”United States v. Lewis Ci\L75 F.3d 671, 676 (9th Cir. 1999). Second, tf
are “significant differences” between immigration enforcement and alreimforcementDavis

v. Michigan Dep't of Treasury89 U.S. 803, 816 (1988Jiscrimination permissible under the,

circumstances). Immigration enforcement instills fear and destroyse@mn with state

residents in a way that finds no parallel in ordinary law enforcement. Cal. Gov't8Czi#4.2
(listing its unique harms).Accordingly, the State’s decision to treat immigration differer
would be fully “justified” even ifintergovernmentaimmunity applied. Davis 489 U.S. at 814

(citation omitted)
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