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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 BLACK LIVES MATTER-STOCKTON No. 2:18-cv-00591-KIJM-AC

CHAPTER, et al.,
12
Plaintiffs,
13 ORDER
V.
14
SAN JOAQUIN COUNTY SHERIFF'S

15 | OFFICE, et al.,
16 Defendants.
17
18
19 Black Lives Matter Stockton Chapter (“BLM”) and several of its members bripg
20 | this civil rights action and putative class action against San Jo@quimty, the San Joaquin

N
=

County Sheriff's Office, and several individudficers. Defendants have moved to dismiss the

N
N

first amended complaint. Mot., ECF No. 17. Plaintiffs opposed, ECF No. 26, defendants fepliec

23 | ECF No. 27, and the court held a hearindp@ecember 7, 2018, ECF No. 29. As explained

24 | below, the court GRANTS defendants’ nuotiin part and DENIES it in part.

25| I BACKGROUND

26 On March 7, 2017, plaintiffs LareeshaoBm, Kenneth Marbley and three others
27 | were arrested at a BLM protest in Stockéom eventually charged with state criminal

N
(0]

misdemeanor charges of assaulting officers asidtieg arrest. First Am. Compl. (FAC), ECF
1
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No. 16, 9 33. On October 30, 2017, a discoveryonatelated to the five BLM members’ cases

was heard before Judge Bernard J. Garb#reafan Joaquin CoynSuperior Court.ld. 11 35,
39. BLM organized “court support” for the Obter 30 hearing, meaning that it organized BLI
members to attend the hearing, dressed in Watsdentified thenas BLM membersld. {1 38—
39. When BLM members, including the plaintiffisthis case, attempted enter the courthouse
to attend the hearing, San Joaquin County Blsedeputies controllethe entrance to the
courthouse.See idf] 42. Allegedly, the officers questiahand denied entrance to individuals
who are black and brown, and to BLM membspscifically, while allowing white individuals

unfettered entrancdd. 1 43. On January 29, 2018, afteremling on another related motion, &

group of sheriff's deputies allegedly followedsuited, harassed and intimidated BLM members

inside the courthouse, imphg BLM members were not welcenand would be subjected to

violence and arrest if they did not leavd. Y 44—46.

BLM and its founding member Dionne Smiflowns sued the County, the sheriff,

and several individual sheriff's deputies for viahatitheir civil rights undefederal and state law.

Compl., ECF No. 1. Defendants movi® dismiss each of the claims in the original complaint

ECF No. 4, plaintiffs opposed, ECF No, 6, and ddémts replied, ECF No. 7. After a hearing|on

May 18, 2018, the court granted defendants’ madioth dismissed the coaint with leave to
amend. Order, ECF No. 15. Plaintiffs @léneir first amended complaint on August 13, 2018,
identifying Denise Friday, Laesha Brown and Kenneth Marbleg plaintiffs, in addition to
BLM and Smith-Downs.See generallf*AC.

In the FAC, plaintiffs allege violationsf federal constitutional rights under

42 U.S.C. § 1983. Specifically, they assert clairisder the First Amendment, providing the

! plaintiffs have since filed a stipulationdsmiss plaintiff Kenneth Marbley under Rule
41(a)(ii), ECF No. 52, but the court denied thpwdttion as proceduraliynproper, ECF No. 54.

2 “Every person who, under color of any statuteljraince, regulation, custom, or usage, of arjy

State or Territory, subjects, or causes to beesiql, any citizen of the United States or other

person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities

secured by the Constitution and laws, shall be liabteeggarty injured in an action at law, suit
equity, or other proper proceeding for redress . . . .” 42 U.S.C. § 1983.
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right to free speech and asso@at(Claim 1); the Sixth Amendmegrestablishing the right to a
public trial (Claim 2); and the Fourteenth Amendm@noviding rights of due process (Claim 3).
SeeFAC 1Y 70-82. Plaintiffs also assert two staté rights claims under the Act, California
Civil Code § 51.7 (Claim 4), and the BanetACalifornia Civil @de § 52.1 (Claim 5).1d.

19 83-86. Finally, they bring a negligence claim (Claimi®) 1 87—89. Plaintiffs ask the couirt
to certify as a class the memband supporters of BLM, makeadings of fact reflecting
defendants’ violations gdlaintiffs’ rights, grant prelimiary and permanent injunctive relief,
award compensatory damages, and award punifiveages against thedividual defendantsld.
at 31-32. All claims are pled agaimaditdefendants, witout differentiation.

Il. LEGAL STANDARD

A party may move to dismiss for “failute state a claim upon which relief can be
granted.” Fed. R. Civ. P. 12(b)(6). The caugy grant the motion only if the complaint lacks|a
“cognizable legal theory” af its factual allegations do not support a cognizable legal theory]
Hartmann v. Cal. Dep't of Corr. & Rehagt07 F.3d 1114, 1122 (9th Cir. 2013) (citation
omitted). A complaint must contain a “short gidin statement of thelaim showing that the
pleader is entitled to relief,” Fed. R. Civ. Page), though it need not include “detailed factua|
allegations,Bell Atl. Corp. v. Twomb|y550 U.S. 544, 545 (2007). But “sufficient factual
matter’” must make the claim at least plausilfdshcroft v. Igbgl556 U.S. 662, 678 (2009)
(citation omitted). Conclusory or formulaiecitations of elemenito not alone sufficeld.
(citing Twombly 550 U.S. at 555). In a Rule 12(b)(6péysis, the court must accept well-pled
factual allegations as true and constihieecomplaint in plaintiff's favor Erickson v. Pardus551

U.S. 89, 93-94 (2007) (citingell Atl. Corp, 550 U.S. at 555-56).

3 Though courts often refer to Ralph Act claims and Bane Act claims as Unruh Act claims, they

are based on distinct sawts of the California codeSee Stamps v. Superior Cquir86 Cal.
App. 4th 1441, 1452 (2006)BY its own terms, the Unruh Civil Rights Act comprisesy [Cal.
Civ. Code]section 5T) (citing Cal. Civ. Code § 51 (Unh Act); Cal. Civ. Code § 51.7 (Ralph
Act); Cal. Civ. Code § 52.(Bane Act)). The court herefegences cases discussing Unruh Ag
claims where those cases are still applicable here.
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If a plaintiff requests leave to amend a claim subject to dismissal, the federa
mandate that leave “be freely given when justiceespiires.” Fed. R. Civ. P. 15(a). Before
granting leave, a court considers any potentidlfadah, delay, or futilityregarding the proposed
amendment, and the potential pidice to the opposing party=oman v. Davis371 U.S. 178,
182 (1962).

1. ELEVENTH AMENDMENT IMMUNITY

A. Official-capacity Claims for Damages

“Under the Eleventh Amendment, agen@éshe state are immune from private
damage actions or suits for injunctiredief brought in federal court.Mitchell v. Los Angeles
Cty. Coll. Dist, 861 F.2d 198, 201 (9th Cir. 1988) (citiRgnnhurst State School & Hosp. v.
Halderman 465 U.S. 89, 100 (1984) (Eleventh Amendm@oiscribes suit against state ageng

“regardless of the nature of thelief sought”)). Because the iast suit is against county actors

not state actors, Eleventh Amendmeemtnunity ordinarily would not apply Monell v. Dep't of
Soc. Servs. of City of New Ypd86 U.S. 658, 690-691 & n.54 (1978). However, when loca
government units are considered part of theesthey can be entitled to Eleventh Amendment
immunity as well. See Regents of Univ. of Cal. v. D6&9 U.S. 425, 429 (1997).

To support their argument that court s@gwfficers should be considered state
actors for purposes of this case, defendantdRuojas v. Sonoma CfyNo. C-11-1358 EMC, 201
WL 5024551, at *4 (N.D. Cal. Oct. 21, 2011), inialinthe court concluded that “sheriffs . . .
function as representatives of the state andhetounty when providing courtroom security
services.” In so concluding, the court reliedtiba fact that, under Catifnia Government Code
8 77200, the state had sole responsibility ferftmding of court operations and, under then-
8§ 72115, court-related services formerly pr@ddy marshals were provided by sherifid.

(citing Cal. Gov't Code § 77200 (West, effiwe 2009—present) (providing “the state shall

assume sole responsibility for the funding of ¢@yrerations, as defined in Section 77003"); ¢

Gov't Code § 77003(a)(3) (West, effective 260812) (defining court operations to include
“[tihose marshals and sheriffs as the court deaptessary for court efations”); Cal. Gov't

Code § 72115(a) (West, effective 2003-2017) (repealed by Stats. 2002, c. 784 (S.B.1316
4
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effective Jan. 1, 2018) (referring tabolition of the marshal’sfoice and the transfer of court-

related services provided by the marshal within the county to the sheriff's department”)).
PlaintiffsargueRojasis no longer good law, becaue Superior Court Security

Act of 2012 shifted the funding of court securitgrfr the state to the aaties, thereby either

repealing or significantly amending te&atutes relied upon by the courtRojas Opp’'n at 4

(citing Cal. Gov't Code 869926€t seq); see alsdA.B. 118, 2011-2012 Reg. Sess. Legis. Serv,

(Ca. 2011) (amendingnter alia, Cal. Gov't Code § 30025, creadj the “Trial Court Security
Account” within the Local Revenue Fund 2011, argureng county treasurer to create a “Trig
Court Security Account” to “be esl exclusively to fund trialaurt security provided by county

sheriffs”) 4

Only one sister court Baaddressed this issue@@nthe 2012 amendments to the
statutes relied upon Rojas. SeeHiramanek v. ClarkNo. C-13-0228 EMC, 2013 WL 473402
at *4 (N.D. Cal. Sept. 3, 2013) (“OrdBe Plaintiffs’ Amended Complaint’Hiramanek v.
Clark, No. 13-00228, 2014 WL 2855512, at *6 (N.D. Chlne 20, 2014) (“Order Granting in
Part Motion to Amend”). In bothliramanekdecisionsthe court held thataurt security officers
are state actors and cited onlyRojas without any mention of the statutory changes.
Hiramanek 2013 WL 4734025, at *4liramanek 2014 WL 2855512, at *6. Because of the
statutory changes, thigurt declines to rely oRojas but rather conducits own analysis, and
concludes as explained belawat, in San Joaquin County, siftsrand sheriff's deputies are
state actors when providing court setyuto the Superior Court.

1. Supremé€ourt’'sMcMillian Decision

In McMillian, the United States Supreme Court directed courts to analyze std
to determine “the actual fution of a governmental officialn a particular area.”"McMillian v.

Monroe Cty., Alg.520 U.S. 781, 786 (1997). In conducting fluisctional analyis, the court in

that case rejected plaintiff’'s argument thatgheriffs were county actors because their salari¢

4 California Government Code section 30025 hesnbamended frequently. Nonetheless, as
relevant to the issues here, the frameworkreamined substantively the same between 2011
2018.

UT
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were paid by the county: “The county’s payment of the sheriff’'s salary does not translate i
control over him, since the coumgither has the authority to eige his salary nor the discretic

to refuse payment completely. The county cossmins do appear to have the discretion to d

funds to the sheriffs for their operations beyond whakeasonably necessary.” But at most, thi

discretion would allow the commission to exertadtenuated and indirect influence over the
sheriff's operations.”McMillian, 520 U.S. at 791-92 (citation omife Instead, the Court held
that sheriffs were state actors under Alabama bmeause they were controlled primarily by st

officials. Id. at 791-93.

This holding regarding which entity datrolled” the sheriffs turned on several

aspects of Alabama state law. First, it @l the fact that the Alabama Constitution provide

for sheriffs as part of the exdore department of the statéd. at 787 (citing Ala. Const. of 1901

Art. V, 8 112). The state constitution als@ade sheriffs impeachable by the State Supreme
Court, at the direction of the Governoreaming sheriffs shared the same impeachment
procedures as state legal offts and judges rather than ctyuand municipal officersld. at 788

(citing Ala. Const. of 1901, Art. VII, § 174; Al Const. of 1875, Ar¥Il, § 3). Second, by

statute, sheriffs were requireddarry out orders from state cojuwdges, even those outside the

sheriff’'s county, and the presiding circuitge exercised general supervision over county
sheriffs. 1d. at 789-90 (citing Ala. Code 88 36-22-B((2) (1991); Ala. Code § 12-17-24
(1995))> Most importantly, Alabama law gave slifsri‘complete authority to enforce the stat
criminal law in their counties,” a peer which the County wholly lackedd. at 790 (citing Ala.
Code 8§ 36—22-3(4), 8 11-3-11 (1989). Thus, the Cdacked the authoritto tell the sheriff
how to carry out his law enforcement dutiddcMillian, 520 U.S. at 790. And, ultimately, the
sheriff was required to share criminal evidenc®biined with the district attorney, a state

official, and not with the Countyld. (citing Hooks v. Hitt 539 So. 2d 157, 159 (Ala. 1988)).

> The Court also pointed out thathile sheriffs had to report e county treasurer regarding
funds received for the county, the county treasuikndt have any authority to direct the sher
to take specific actiondcMillian, 520 U.S. at 790.
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Finally, although the sheriff's salawas paid out of the countgeasury, the salaries of all
sheriffs were set by the stdégislature, not the countyd. at 791 (citing Ala. Code § 36—22-16).

2. Federal Courts ApplyinlcMillian

Before the 2012 amendments to th&f@aia statutes implicated here, the
Central District appliedicMillian’s reasoning to a sheriff's rola providing court security.
Hawkins v. Comparet-Cassaid3 F. Supp. 2d 1244, 1253 (C.D. Cal. 199@jnion modified on
reconsideratior(Feb. 5, 1999)ev’d in part on other ground251 F.3d 1230 (9th Cir. 2001).
The court did not mention the source of the sfiefifinding, but rather alluded to the fact that
district attorneys, who are state actors, andiffhare both under the idict supervien of the
Attorney General, a state officiald. (citing Cal. Const. art. V, § 13; Cal. Gov. Code § 12550
Cal. Penal Code § 92Bjtts v. County of Kerrl7 Cal. 4th 340 (Cal. 1998)). Thiawkinscourt
also added, “here the Sheriff wa®yiding security to a state courtthe time of the incident. . .|.
[and] municipal and superior cdsrare instruments of the State and are exempt from suit in
federal courts by the Eleventh Amendmeritd! Therefore, the cotufound, “in light ofPitts and
given the activities in which the 8hff was engaged at the timetbk incident, a California court
would find that the Sheriff was acting astate rather than a county policymakeld: This
reasoning, based on the role of the Sheriff as sumbaelio the Attorney Geeral and the role of
courts as instruments of the State, holds &ven after the 2012 amendments to the law
governing the Sheriff' unding structure.

3. California State Law

The court also looks to Californiaagt law for guidance with respect to the
functional role of court security officerSee McMillian 520 U.S. at 786. Plaintiffs emphasizg
the importance of the Superi@ourt Security Act of 2012, vith provides a framework for
sheriffs and courts to work togethto plan forcourt security.SeeOpp’n at 4 (citing Cal. Gov't
Code 86992@t seq). Under this framework, the sheriffdirected to enter into a memorandum
of understanding with the Superior Courts, “ohddéof the county” ad “with the approval and
authorization of the board of supervisors,” laymg a plan for the praesion of court security

services for the Superior Courts. Cal. Gaxode 8§ 69926(b). The statute provides for a
7
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process of negotiation in the eveéhne Superior Court and the sifieare unable to reach a timely
agreementld. 8 69926(c)—(d). “Any recommended regmn” that comes out of this

negotiation process, “shall be approved by thedo&supervisors, consistent with subdivisior

(b).” 1d. § 69926(df. While this framework primarily diates collaboration between the sheriff

and the courts in planning for court securityives the ultimat@ower to the board of
supervisors, which is a County entity. Aslsui¢ counsels in favor of treating court security
officers as County actors.

However, with respect to San JoagGiounty specifically, a statute tailored to th
County ultimately leads to the opposite con@usi The California Government Code creates
division within the San Joaquino@nty Sheriff's Department to provide security for the Supe
Court, named the “court services divisiorCal. Gov't Code 88 74820.2-3 The sheriff has
authority to staff the divisiohput “the selection, appointment, and removal of the chiefs of t
court services division shall be made by a mgjorote of the incumbent superior court judges
and commissioners from a list of qualified catades submitted by a committee comprised of
sheriff and an incumbent judge of the superior coud.” 8 74820.3. In other words, while the

sheriff is responsible for the staffing of courtsety officers, the chief of the court services

¢ Technically, the process does not end theraulBrany disputes remain unresolved after thi
process, a dispute-resolution pess ensues, designed by the Jud€alncil, in which a justice
from outside the county hears ashetides the dispute, which camthbe appealed to a court of
appeal other than the one in which tdoeinty and superior court are locatéd. 8 69926(e)—(f).
In this role, the court is acting as a neutraldhgarty, not as a stakehotgso it cannot be said
that the court, rather than tR@®unty, has the ultimate authoriyer the provision of services.

" The Superior Court Security Act also contangrovision similar to thAlabama code analyze
by theMcMillian Court; it states: The sheriff shall obey all lawfurders and directions of all
courts held within his or her county.” CaloGt Code 69922(a). Like the Alabama code, this
makes sheriffs subject to the authority ofstadurt judges; however, unlike the Alabama cod
the California code’s reach is litad to the sheriff’'s own countySee McMillian 520 U.S. at
789-90 ¢iting Ala. Code 88 36—22-3(1), (2) (1991)). Tdwaurt finds that, on balance, this fac
neither supports nor controverts the finding thah Joaquin County court security officers are
state actors.

8 The text of the statute read¥he sheriff shall be the appointi authority for all court services
division positions and employees.”
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division is effectively controllethy the superior cotijudges and commissioners. This puts tf
court services division in San Joaquin Countymdtiely under the control dthe Superior Court,
which is an arm of the statege Greater Los Angeles Courmmn Deafness, Inc. v. Zoli@12 F.2d
1103, 1110 (9th Cir. 19873uperseded by statute on other grounds

4. Conclusion

Theconclusiorreachedn Rojas albeit prior to the 2012 statutory amendments
remains sound when applied to San Joaquun@/,. When San Joaquin County sheriffs are
providing court security tthe Superior Court, thegre acting as state employees. As state ac
they are immune from suit for damages against tinetmeir official capacities by virtue of the
Eleventh Amendment, because such a suit is essentially a suit for damages against Beest|

Will v. Michigan Dep't of State Policd91 U.S. 58, 71 (1989) (“[A] su#igainst a state official i

his or her official capacity is nat suit against the official but rahis a suit against the official’s

office.”) (citation omitted).

Accordingly, the Eleventh Amendment bars plaintiffs’ federal and state law
claims for damages against any defendant suedsimhher official capaty; here the defendan
protected by immunitys defendant Moor®. All claims in the first amended complaint stem
from the defendant sheriffs’ actions while thegre providing security services for the San
Joaquin County Superior CourthouseOctober 30, 2017 and January 29, 2088eFAC 11 39,

42-47. Plaintiffs have not pled any facts to fsgjglefendants were adioutside the scope of

® Though defendants do not argue in their briefrag Eleventh Amendment immunity bars
plaintiffs’ state law claims, both pées agreed at hearing thaettmmunity applies to both state
and federal claims. The court agre&ge Corales v. Bennghi67 F.3d 554, 573 (9th Cir. 2009
(affirming district court ruling tht “state civil rights claims” ajnst state entity, including 8§ 51.
and 8 52.1 claims, are barred by EldheAimendment immunity) (citin@tanley v. Trustees of
California State Uniy.433 F.3d 1129, 1134 (9th Cir. 20@6xplaining Unruh Act does not
effectuate consent federal court actions)).

101t is not clear from the complaint whether thdividual defendants are ing sued both in theif

official capacities and in their individual capaes#; the complaint clarifies only with respect to
defendant Sheriff Moore who “is sued in biicial capacity only.” FAC { 23. However,
plaintiffs clarified at hearing that defendants Petrino and Oéveionly being sued in their
individual capacity. Therefor&)oore is the only individual defendfibeing sued in his official
capacity.
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their role as courtroom securitjuring these incidents. Pl#ifis have already amended their
complaint once after the court dismissed this clamer alia, seeOrder, ECF No. 15, and they
have given no indication thaeficiency can be cured by another amendment. Accordingly,
plaintiffs’ 8§ 1983 claims against Moelare DISMISSED with prejudice&see Foman v. Davis
371 U.S. 178, 182 (1962) (citing “reated failure to cure deficieles by amendments previous
allowed” and “futility of amendment” as reasons to why leave to amend may be d&eddy, v
Litton Indus., InG.912 F.2d 291, 296 (9th Cir. 1990) (dissal with prejudice not abuse of
discretion if amendment would be futile).

The same reasoning applies to the aaquin County Sheriff's Department ang
San Joaquin County, because all claims agaiest #irise out of defendants’ conduct as state
actors. Boakye-Yiadom v. City, Cty. of San Francj9do. C-99-0873 VRW, 1999 WL 638260
at *2—-3 (N.D. Cal. Aug. 18, 1999) (“If the SarnaRcisco Sheriff's Department was acting as a
representative of the State@dlifornia, rather thathe City and County of San Francisco, in
taking the actions plaintiff contgans of, then it too is imome from suit under section 1983.”)
(citing McMiillian, 520 U.S. at 781). Accordingly, the coneed not reach ¢hissue of whether
plaintiffs have adequately plddonell liability, which would allow paintiffs to hold the County
liable for the actions of defendantshbke actions constitute County “policySeeMot. at 15-17
(citing Monell, 436 U.S at 692kee also McMillian520 U.S. at 783Rojas v. Sonoma Ciy2011
WL 5024551, at *4 (finding that, because defendapttde“was acting as a peesentative of the
state, and not the County, there are no factual allegaticupport a 8 1983 claim against the
County. The Court therefore dismisses the § 13&8n against the County on that basis, with
entertaining the parties’ sjpute over . . . municipéability . . . .”).

Therefore, all of plaintiffs’ claims fodamages against the San Joaquin County
Sheriff's Department and San Joaquin CoungyRISMISSED with prejudice as barred by the
Eleventh AmendmentSee Foman v. Dayi871 U.S. at 182Reddy v. Litton Indus., InQ12
F.2d at 296.
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B. Claims for Declaratory Relief

When a claim against a state for declasatelief relates “solelyo past violations
of federal law,” it is barred by the Eleventh Amdment in the same way as a claim for damay
is barred.Green v. Mansoud74 U.S. 64, 73 (1985) (declaratogjief regarding past violations
of federal law prohibited under Eleventh Amendmghere it would have essentially same eff
as damages award due to its res judicata impdicgtin state court). Therefore, to the extent
plaintiffs’ claims are for declaraty relief, they are DISMISSED.

C. Official-capacity § 1983 Claim®r Prospective Injunctive Relief

The Ex parte Youngloctrine provides a narrow exception to Eleventh
Amendment immunity for “prospective declarataryinjunctive relief against state officers in
their official capacities for their alleged violations of federal la@dal. to Defend Affirmative
Action v. Brown674 F.3d 1128, 1134 (9th Cir. 2012) (citidlglen v. Maing527 U.S. at 74 7EXx
parte Young209 U.S. 123, 155-56 (1907)). For the exceptmoapply, it must be clear “that
such officer must have some connection witheénhforcement of the act, or else it is merely
making him a party as a representative of tlaeSand thereby attempting to make the State
party.” Snoeck v. Brussd53 F.3d 984, 986 (9th Cir. 1998). “This connection must be fairly
direct; a generalized duty to enforce state d&t general supervisory power over the persons
responsible for enforcing the challenged pransivill not subject an official to suit.L.A. Cty.
Bar Ass'n v. Eu979 F.2d 697, 704 (9th Cir. 1992).

Plaintiffs have sufficiently pled a causal connection between defendant Moo
the purported constitutional violahs that arise out of the tter 30, 2017 incidents, for the
purpose oEx parte Young Plaintiffs claim that defendant Moore “caused, created, authoriz
condoned, ratified, approved or knowingly acqoeskin the illegal . . . practices that
prevailed[ed] at the San Joaquin County Courthouse, as described [elsewhere in the com]
FAC { 23. To support this conclusion, plaintiffead that “[t]he spokesperson for the Sheriff’
Office publicly acknowledged that the Sherif@fice is responsible for making security
decisions at the courthouse, and on October 30, 2017, implemented the decision to exclug

plaintiffs and the court supporters for BLM-Stocktond. 1 49. As the Sheriff of the County o
11
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San Joaquin, this statement could fairly be teadean that defendant Moore, in his official

capacity, implemented the decision to excludenpifés and court supporters for BLM. Drawin

all reasonable inferences in the plaintiff's favortlescourt is required to do at this stage of the

proceedings, the court finds that a causal cotmme between defendant Moore and the purpor
constitutional violations is adequately plegleeleite v. Crane C.749 F.3d 1117, 1121 (9th
Cir. 2014). Therefore, the § 1983 claims (claong through three) against defendant Moore
prospective injunctive tief are not barred by the Eleventh Amendment uideparte Young
209 U.S. at 155-56.

The Ex parte Youngloctrine only applies to suits faiolations of federal law, nof
state law.Steshenko v. Albgd2 F. Supp. 3d 1281, 1288 (N.D. Cal. 20 parte Young
doctrine did not exempt from Eleventh Amendmiemhunity plaintiff's Bane Act claim) (citing
Pennhurst State Sch. & Hosp. v. Halderm&®sb U.S. 89, 106 (1984)). Therefore, the claims
injunctive relief for the state law claims agdidsfendant Moore are barred by the Eleventh
Amendment.

D. Individual-capacity 8 1983 Claims Admst Defendants Petrino and Oliver

“[S]tate officials, sued in their indidual capacities, are ‘persons’ within the
meaning of § 1983,” and “[tlhe Eleventmendment does not bar such suitblafer v. Melg
502 U.S. 21, 31 (1991). “Personal-capacityssséek to impose personal liability upon a
government official for actions hakes under color of state lawKentucky v. Graham73 U.S.
159, 165 (1985)accord Monell 436 U.S. at 694. Because detants Petrino and Oliver are
only being sued in their individlaapacity, the 8 1983 claims and state claims against them
proceed if otherwise adequateljeged and if not otherwise badrby another form of immunity
as considered below.

V. REMAINING FEDERAL CLAIMS

A. First Amendment - 8§ 1983 (Claim 1)

Plaintiffs allege all defendhs violated their First Ameament rights to freedom ¢
speech and association. FAC { 74. Thet Ainsendment’s free speech protections encompa

the freedom to engage in “expressive associdtwinich protects a group’s right to gather for 4
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particular expressive purpose, such as a protest or pdtadey v. Irish-Am. Gay, Lesbian anc
Bisexual Group of Boste®15 U.S. 557, 569 (199%)f. Dallas v. Stanglipd90 U.S. 19, 24
(1989) (explaining group’s coming together foifelient associational purpose, like dancing, d
not “involve the sort of expressive asso@atthat the First Amendment has been held to

protect”).

In its August 2, 2018 order, the court foundiptiffs had not pled that they came

together on either date identified in the comgléanexpress a collectingewpoint. Order, ECF
No. 15 at 4. Plaintiffs have now cured this defect, and plausibly stéérafor a violation of
their First Amendment rights of association gutblic exercise of free speech. The complaint
alleges that, on October 30, plaifs were providing “courtgpport,” which includes dressing
and identifying themselves as BLM members ‘amélar[ing] earrings or dthing that spell out
BLM.” FAC { 38. The complaint explains thatdlart support” has arxpressive purpose: to
“increasele] public awareness asututiny of the criminal justice system and the issues whict
BLM-Stockton Chapter advocates for” and “commurefiab the Court, the district attorney a
police, as well as members of BLM-Stockton @sdsupporters that BLM-Stockton’s [sic] is
serious about its exercise oéé speech and that those who support these goals and are arr
during the exercise of free speettivities will besupported through the criminal prosecution
process.”ld. In other words, BLM’s presence in theurtroom, dressed in clothing identifying
membership in BLM, is allegedly intended to express a message to the criminal defendan
well as onlookers and members of the court, in the same way theipaats in a parade make
collective point, not just to each othaut to bystanders along the wayHurley,515 U.S. at 568;
see also Tinker v. Des Moingsglependent Community School Distrigd3 U.S. 503 (1969)

(holding that wearing black arrabd to school to protest VietmaWar was expressive conduct).

Therefore, when defendants allegedly defdet members access to the court because they

were affiliated with BLM, and BLM had organized “court support” for that day, defendants

plausibly have violateglaintiffs First Amendment rights toee expression and association.
Thus, defendants San Joaquin County, Steve Moore, Dave Oliver and Joe

Petrino’s motion to dismiss as to plaintiffst&ti Amendment claims for: (1) damages against
13

0es

bsted

S as

could




© 00 ~N oo o b~ w N P

N RN N N N N N N DN R P R R R R R R R
0w ~N o O A~ W N P O © 0 N O oM W N B O

defendants Oliver and Petrino in their indiviloapacity, and (2) prospective injunctive relief
against all individual dendants is DENIED.
B. Sixth Amendment - § 1983 (Claim 2)

Plaintiffs claim defendants collectivelymied plaintiffs’ Sixth Amendment right
to a public trial, a right shared by the accused and the public. FAC Y 77-78. In its Augug
order, the court found plaintiffacked standing to bring thisatin, as pled. To establish
standing, plaintiffs must pleddcts showing (1) an injury ifact; (2) a causal link between
defendants’ conduct and the claimepiry; and (3) redressabilitylujan v. Defenderef
Wildlife, 504 U.S. 555, 560 (1992). The allegediinjomust be concrete, not abstract or
hypothetical.ld. Plaintiffs have adequatepted individual standing &e plaintiffs Marbley and
Brown and associational standing as tdMBas well, as explained below.

1. Individual Standing

Plaintiffs now include Lareesha BrowndKenneth Marbley (“criminal defenda
plaintiffs”), who were arrestedchd charged with crimes related to their participation in the BL
protest on March 7, 2017. FAC 11 33-34. According to the complaint, the hearing on Ocl
30 was on the subject of a discovdigpute that related to boBrown’s and Marbley’s cases.
Id. 1 35, 39. Plaintiffs do not allege that anyha criminal defendant plaintiffs required or
planning to attend either ofdthearings were actually mied entry to the courthoust.SeeMot.
at 19; FAC 11 24-25. Rather, according toabmaplaint, only members of the public were
denied access to the courthouts. Therefore, the individual gintiffs’ standing turns on (1)
whether members of the public have a Sixth Adment right to enter a courthouse to view a
hearing, and (2) whether criminal defendants’ ‘lputrial guarantee” gives them a right to hav

all members of the public who wish @attend present ateir hearings.

11" At the hearing, plaintiffs’ counsekplained that Brown and Marbley were both
prevented from entering the courthouse for s lthat they missed their own hearings. Thou

5t 2

M

ober

gh

this is not alleged in the complaint, it does clwange the analysis here, because the court finds

the criminal defendant plaintiffs have adeqliap#ed a Sixth Amendment violation based on t
alleged limited closure of the courthouse.
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As to the first question, the pressiageneral public have a qualified First
Amendment right of access to criminal triaBee Waller v. Georgja67 U.S. 39, 44-45 (1984
(citing Globe Newspaper Co. v. Superior Court for Norfolk Coudsy U.S. 596 (1982);
Richmond Newspapers, Inc. v. Virgind8 U.S. 555 (1980) (plurality opinion)). However, the

Sixth Amendment right to a public trial belongsthe criminal defendant, not the publgee

Gannett Co. v. DePasquak43 U.S. 368, 379-80 (1979) (“Our cases have uniformly recoghized

the public-trial guarantee as one created fertnefit of the defendant”). Therefore, the

plaintiffs who were not criminal defendants witbarings in their own cases do not have stangding

to assert a violation of the Sixmendment right to a public triald. at 391 (“[M]embers of the
public have no constitutional right under the Siattd Fourteenth Amendments to attend crimjnal

trials.”); but see idat 406 (1979) (Blackmun, J., joined by Brennan, White, and Marshall, JJ.

dissenting in part) (guing that “the Sixth Amendment mayplicate interests beyond those of
the accused”).

As to the second question, a criminal defendant does have a Sixth Amendment
qualified right to a public trial, which éands to certain pre-trial hearingé/aller v. Georgia
467 U.S. 39, 47 (1984) (recogniziagqualified right, under the Sixthmendment, of a criminal
defendant to have the public present during aragspn hearing). The haag at issue here was
not a suppression hearing, asValler, but was on defendants’ motion to compel discovery ir
support of their motion to recuse the San JaaqQuunty District Attorney’s Office from the
case. Compl. 1 35. In some ways, this typlkeafring is unlike theuppression hearg at issue
in Waller, because it unlikely to result ambench-trial-like proceed “as important as the trial
itself.” Waller, 476 U.S. at 46—47 (discussing how the atimie trial nature of a suppression
hearing implicates va&s protected by righ a public trial);Nolan v. MoneyNo. 1:07CV3077,
2011 WL 219911, at *13 (N.D. Ohio Jan. 21, 2011) [Wg fact that this hearing was for the
purpose of discovery weighs against finding aatioh of Nolan’s righto a public trial was
violated.”) (citing Waller, 467 U.S. at 479ff'd, 534 F. App’x 373 (6th Cir. 2013). Nonetheless,
theWaller court also based its holdimg the fact that the nature of a suppression hearing made

“the need for an open proceeding . . . particulantgng,” because, “[a] challenge to the seizure
15
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of evidence frequently attacksetikonduct of police and prosecutor . [and] [t]he public in
general also has a strong interiestxposing substantial alleans of police misconduct to the
salutary effects of public scrutinyWaller, 476 U.S. at 47. According to the complaint, the
criminal defendants’ motion to recuse simyanvolved a challenge the conduct of the
prosecutors and potentially substansibégations of prosecutor miscondu&eeCompl. I 35

(motion to recuse based on leaked photograpBsnfloaquin District Attorney’s office party

skit wherein staff members, including attorneysrfprmed a skit mocking Black Lives Matter”).

Accordingly, drawing reasonable inferences imiiffs’ favor, the motion to compel hearing h
enough of the same characterisasghe suppression hearingAfaller, such that the qualified
Sixth Amendment right to a public trial may hdween implicated when members of the publi
were barred from attending.

UnderWaller andPress-Enter. Co. v. Superior Court of California, Riverside,(

ad

A X4

Cty.

464 U.S. 501 (1984), when a criminal defendant objects to the closure of the courtroom, “the

party seeking to close the heayimust advance an overridingarest that is likely to be
prejudiced, the closure must be no broader tleaessary to protect that interest, the trial cour
must consider reasonable alternatives toietpthe proceeding, and it must make findings
adequate to support the closur&Valler, 476 U.S. at 47-48. Defendants argue the criminal
defendant plaintiffs’ hearings wee subject only to a limited clase, which was “justifiable in
light of the information that was publicly availalgaor to both incidents . . ..” Mot. at 20.
Whether or not a limited closuveas justifiable under the circumstances is a factual question
is not appropriately decided at this stage of the proceed®ggs Bell Atl. Corp. v. Twomb§50
U.S. at 555 (in Rule 12(b)(6) analysis, court macstept well-pled factuallagations as true ang
construe complaint in plaintiff's favor). Theroplaint alleges that indiduals who were “brown
or black” were denied entrance to tlmuthouse on October 30, 201FAC § 43. Accepting
these facts as true, the court finds that plaintiffgée sufficiently plec@ plausible violation of
plaintiff Brown’s and plaintiff Mabley’s Sixth Amendment right ta public trial, and plaintiffs

have sufficiently pled standing as t@jpitiff Brown and Marbley for this claim.

16
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2. BLM'’s Associational Standing

To assert claims on behalf of its members, BLM must plead facts showing (1
members “would otherwise havastling to sue in their own righ{(2) the interests BLM seeks
to protect are “germane to the organization’ppsge”; and (3) individual members’ participatid
in the lawsuit is not requireddunt v. Washington &te Apple Advert. Comm’d32 U.S. 333,
343 (1977). In its previous ordehe court found BLM did adequdyeplead the first factor, but
did not adequately plead factsosving that “(2) the interests BIL seeks to protect are ‘german

to the organization’s purpose.” Order at 4-Given its prior orderthe court has reviewed

plaintiffs’ amended pleading, andfls that in the first amended complaint, plaintiffs sufficient

plead both of the first two required elements.

First, plaintiffs allege that on Octob®80, defendants denied courthouse accesg
BLM members and “plaintiffs who are black amawn,” including the named plaintiffs, thereh
allegedly violating the publicitl rights of the criminal defendé whose cases were being he
that day. SeeFAC 1 43. For the reasons stated abths,satisfies the first prong, members’
standing.

Second, plaintiffs allege that protectitige plaintiff criminaldefendants’ Sixth
Amendment public trial right igermane to the organization’s pose. The complaint states,
“Black Lives Matter-Stockton Chapter considasscourt support work essential because BLM
Stockton’s presence in the court room [sic] im@®vacial equality within the criminal justice
system and encourages fairer outcomeshfese criminal prosecutions of BLM-Stockton
protesters by increasing public awareness andisg of the criminal justice system and the
issues which BLM-Stockton Chapter advocates faod.”Y 38. In other words, plaintiffs allege
that having BLM members present in the courtroom to support those charged with crimes
to BLM protests is part of the purpose of BLNIherefore, protecting theublic trial rights of the
BLM protesters who were criminally alged is germane to BLM's purpose.

As to the third factor, nothg in the record beforéhe court suggests any reason
the individual plaintiff criminadefendants’ participation required for the claims brought by

BLM to proceed.
17
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Accordingly, defendants San Joaquin Cgu&teve Moore, Dave Oliver and Jog

Petrino’s motion to dismiss plaintiffs’ Sixth Amendment claims for: (1) damages against
defendants Oliver and Petrino in their indiviloapacity, and (2) prospective injunctive relief
against all individual dendants is DENIED.

C. Fourteenth Amendment Due Process - 8 1983 (Claim 3)

Plaintiffs allege all defedants violated their righte due process under the

Fourteenth Amendment; specifilya the complaint states that “plaintiffs and proposed sub-cl

members[’] rights to due processough the vigorous and activesartion of their right to mount

a defense to the criminal prosecutions.” FA&LY Plaintiffs’ opposition clarifies this claim is
for a violation of plaintiffs’ substantive dueqmess rights. Opp’n 413. The doctrine of
substantive due process prevents the governfreantdepriving a person of life, liberty, or
property in such a way that “shocks the consm&mr “interferes with rights ‘implicit in the
concept of ordered liberty.”United States v. Salernd81 U.S. 739, 746 (1987) (quotiRpchin
v. California 342 U.S. 165, 172 (195%alko v. ConnecticyB02 U.S. 319, 325-26 (1937)).
As to the Fourteenth Amendmeéthe claim cannot survive dismissal as
currently pled, even accepting plaintiffs’ clarifin that the claim is for substantive due proc
and can be realleged as su8eeOpp’n at 13. First, it remains unclear whether the due prog
allegations pertain only to the October 30 inatder to the January 29 incident as w&ke
Order at 5; FAC {f 79-8%econd, a claim for a violation tife due process clause requires 3
allegation that plaintiff hasuffered a deprivation of &f liberty, or property See Nunez v. City
Los Angeles147 F.3d 867, 871 (9th Cir. 1998) (“To edisitba substantive due process claim,

plaintiff must, as a threshold tter, show a government deprivatiof life, liberty, or property.”

12 1n light of plaintiffs’ clarification of their td claim, the court construes it as solely based
the Fourteenth Amendment. Tlee extent any confusion remairegarding whether plaintiffs

have alleged a Fifth Amendment claim, thatroléé DISMISSED as platiffs have not alleged
any federal actionSeeCompl. at 29 (“Third Cause of Aain [:] Violation of Fifth Amendment

to the United States Constitution Under 42 U.S.C. § 19889;also Lee v. City of Los Angeles

250 F.3d 668, 687 (9th Cir. 200B8hrogated on other grounds by GalbraithCty. of Santa
Clara, 307 F.3d 1119, 1126 (9th Cir. 2002).
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(footnote and citation omitted)). Here, the amended complaint alleges only that plaintiffs
been deprived of the right to “mount a defensg tmiminal prosecutions.” FAC { 81. Plaintiff
do not plead facts that connect defendantsoas on either Octob&0 or January 29 to
plaintiffs’ ability to mount such a defense, ndtvgtanding plaintiffs’ allgations that plaintiffs
Brown and Marbley were prevented from attegdhe October 30 hearing in their criminal
cases? Finally, a claim for substantive due procspscifically requires ahowing of official
conduct that “shocks the conscience” and “offshtije community’s sense of fair play and
decency,” Rochin v. California342 U.S. 165, 172—73 (1952), onterferes with rights ‘implicit
in the concept of ordered liberty.United States v. Salernd81 U.S. 739, 746 (1987) (citation
omitted). Plaintiffs do not plead sufficieratdts to meet either of these requiremesse, e.g.,
Marsh v. Cty. of San Dieg680 F.3d 1148, 1155 (9th Cir. 2012) (leaking child’s autopsy
photograph to press causing mother emotiorsttels without any legitimate governmental
purpose shocked consciend®8jittain v. Hansen451 F.3d 982 (9th Cir. 2006) (affirming grant
of summary judgment, in part because potiffecer’'s removal of child from non-custodial
mother and use of condescending, hostile tortethreats of arrest were not conscience-
shocking).

In their opposition, plaintiffs argue tlv@mplaint also contains a second due
process claim: “the threat of arrest is a thtediberty, and for AfricarAmericans, the threat of
arrest is often a threat to liféhis is the claim . . . . und#ére Fourteenth amendment, which
paragraph 80 of the FAC articulates.” OpptriLl3. However, even as articulated in the
opposition, plaintiffs allege only aliteat” to life or liberty, not a@eprivation of either. While a
threat of an injury can be justiciahlit must be “real and immediatePortland Police Ass’'n v.

City of Portland 658 F.2d 1272, 1273 (9th Cir. 198B)laintiffs’ claim does not plead the

13 Because it was not raised by the partiescthat declines to reach a conclusion regarding
whether these facts could amounatprocedural due process clai®ee Kentucky v. Stincelr82
U.S. 730, 745 (1987) (“[A] defendant is guarantdeziright to be preséat any stage of the
criminal proceeding that is crital to its outcome if his presena®uld contribute to the fairness
of the procedure.”).
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requisite immediacy, as the allegideat occurred in the past; plaffs do not allege there is an
ongoing threat to life, liérty, or property.See Riddle v. I.R,.No. CV-04-415-ST, 2004 WL
1919991, at *4 (D. Or. Aug. 26, 2004) (citations ondjtéplaintiff did not state claim for due
process violation because he had not yet sedfany loss of propergnd failed to allege
immediacy or reality of threat). At heag, plaintiffs suggested the January 28 episode
represented an ongoing threat to ipliéfis, in that defendants causeaiptiffs to fear returning to
the courthouse, but the facts remea vague for the claim to survive dismissal. Plaintiffs ha

not pled sufficient facts to support a substantive due process claim.

Yy

Plaintiffs’ Fourteenth Amendment claim is DISMISSED, but with leave to amend

to clarify, if plaintiffs are able, their dy#ocess claim for damages against the individual-
capacity defendants and for prospective injunctiliefragainst all threendividual defendants.

V. STATE CLAIMS (Claims 4-6)

A. Official-Capacity Claims

As explained above, plaintiffs’ stdtev claims against defendant Moore do not

fall under any exception to the Eleventh Amendniiamtagainst suits brought against the state i

federal court.See Coal. to Defend Affirmative Action v. Bro@n4 F.3d at 1134k parte
Youngexception does not apply state law claims)Corales v. Bennetb67 F.3d 554, 573 (9th
Cir. 2009) (affirming district cotirruling that “state civil rightglaims” against state entity,
including Unruh Act claims, are barrég Eleventh Amendment immunity) (citirgtanley v.
Trustees of California State Unjvi33 F.3d 1129, 1134 (9th Cir. 2006) (Unruh Act does not
effectuate consent to federalurt actions)). Because thaichs against Moore are barred by
Eleventh Amendment immunity, amending would bdu As such, plaintiffs’ state law claims
against defendant Moore areSMISSED with prejudice See Foman v. Davi871 U.S. at 182;
Reddy v. Litton Indus., Inc912 F.2d at 296.

B. Individual-CapacityClaims

Because officers Petrino and Oliver doles 1-50 are sued in their individual
capacity, the Eleventh Amendment does not bar Hte staims against them in federal court.

SeeAlden v. Maine527 U.S. 706, 757 (1999) (“Even a suit for money damages may be
20
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prosecuted against a state officehis individual capacityor unconstitutional or wrongful
conduct fairly attributable to the officer himself,Isog as the relief is sought not from the sta
treasury but from the officer personally.”). Wetheless, defendants argue the state claims
should be dismissed because plaintiffs fail toestéatlaim. The court addresses each of the tf
state claims below.

1. Claim 4: Ralph Aét

Plaintiffs’ fourth cause of action arises under California Civil Code 8 51.7 (Ra
Act), and alleges that defendants violatedritis’ “right to be free from violence and
intimidation by threat of violence because dditractual or perceived political affiliation and/or
viewpoint . . ..” Compl. § 84. The elementsa Ralph Act claim for threatened violence und
California law are: (1) The defendant intentionaliyeatened violence aget the plaintiff or her
property, whether or not tendant actually intended to carry out the threat; (2) A substantial
motivating reason for the defendant’s conduct exsperception of thplaintiff's protected
characteristic as defined by the statute (ineclgdiace and political afféition); (3) A reasonable
person in plaintiff's position would have believed that defendentid carry out the threat; (4) 4
reasonable person in plaintiff's position wohlave been intimidated by defendant’s conduct;
(5) Plaintiff was harmed; and (6) Defendant’s conduct was a subsfant@l in causing the
plaintiff's harm. Judicial Council of Qifornia Civil Jury Instruction 3064 (2019kee also
Austin B. v. Escondido Union Sch. Did#49 Cal. App. 4th 860, 881(2007) (citation omitted).

e

ree

lph

P

Defendants argue (1) plaintiffs do not allege defendants threatened or committed violent gcts or

October 30, 2017, and (2) plaintifsl to plead that defendanigere motivated by plaintiffs’

protected characterist Mot. at 23.

14“All persons within the jurisdiction of this stat@ve the right to be free from any violence, ¢
intimidation by threat of violence, committed against their persons or property because of
political affiliation, or on account of [sexace, color, religion, ancestry, national origin,
disability, medical condition, getie information, marital statusexual orientation, citizenship,
primary language, or immigration status], or positin a labor dispute, or because another pe
perceives them to have one or more of thoseadh@nistics. The identifi¢en in this subdivision
of particular bases of discrimation is illustrative rather than restrictive.” Cal. Civ. Code

§ 51.7(b) (West, 2019).
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First, while plaintiffs havenot pled that any of the named defendants explicitly
threatened or committed violence againstbon either of the days in questisegFAC 1 43—
45, plaintiffs do plead that, on January 29, uned defendants Does 31-50 chased plaintiff
Brown and her companions, and engaged iarfating and threatening conduct, and verbally
insulted plaintiff Brown . . . and stated tlislhe] and her companions had no business at the
courthouse and instructed them to leave.” FAS Y This statement, coupled with the allegat
that defendants’ conduct caused them to‘fie@lrful and anxious and concerned for their
personal safety,d. § 46, is “sufficient factual mattetdb make their claim that defendants
threatened violence at least “plausiblégbal, 556 U.S. at 678.

Second, plaintiffs have pled thatte defendants were motivated by their
affiliation with BLM, a political organization FAC /1 29-32 (describing political nature of
BLM); 111 44-45. Political affiliation is a protedteharacteristic under the Ralph Act. Cal. C
Code 8§ 51.7 (“All persons within therisdiction of this state havwe right to be free from . . .
threat of violence . . . becausepaifitical affiliation . . . .”). Inaddition, plaintiffs allege that
defendants were motivated by plaintifface, FAC {1 44-45, which is also a protected
characteristic under the Ralph Adtal. Civ. Code § 51.7(b).

Therefore, defendants’ motion to dismgdaintiffs’ Ralph Act claim is DENIED

in part, as to defendants Does 31-50.

As to the other named defendants, defatglargue that, because plaintiffs have

not pled any of the named defendants were ptekemg the January 29dment, and plaintiffs
have not adequately pled supervisory liability ttaim against them should be dismissed. “[
Ralph or Bane Act claim can be assertedraga sheriff based on his or her conduct as a
supervisor rather than on personal involveniewniolence or a threat of violence against a
plaintiff” in the same way as for a § 1983 claidohnson v. BagaNo. CV1304496MMMAJWX,
2014 WL 12588641, at *16 (C.D. Cal. Mar. 3, 2014¥atons omitted). Therefore, to state a
claim against any of the named individual defendatésntiffs must allege there exists either
defendants were personally involved in the titutsonal deprivation, of2) a sufficient causal

connection between defendant’s wrongfohduct and the constitutional violatio8tarr v. Baca
22
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652 F.3d 1202, 1207 (9th Cir. 2011). Plaintiffs dopletd facts to suggest Petrino and Olive
were in any way involved with the January 29 incide&sgeCompl. 11 24-25. As to Moore,
plaintiffs sufficiently allege a causal connection between deferadmhthe events of October 3
seeCompl. 1 49, but do not allege sufficient failctshow he caused alleged violations that
occurred on January 29. Accordingly, pldistiRalph Act claim against defendants Moore,
Petrino, and Oliver is DIMBSED with leave to amend.

2. Claim 5: Bane Aét

Plaintiffs’ fifth claim arises under Catifnia Civil Code 8§ 52.1 (“Bane Act”) and
alleges defendants conduct “congtd interference, and attempted interference, by threats,
intimidation and coercion, with plaintiffs’ peacealadxercise and enjoyment of rights . . . .”
Compl. § 86. “The essence of a Bane Act claitinat the defendant, by the specified impropé
means (i.e., ‘threats, intimidation or coerciorjed to or did preverthe plaintiff from doing
something he or she had the right to do under thefao force the plaintiff to do something th
he or she was not required to do under the lavigyers v. City of FresndNo. CV F 10-2359
LJO SMS, 2011 WL 902115, at *6 (& Cal. Mar. 15, 2011) (quotinfustin B. v. Escondido
Union School Dist.149 Cal. App. 4th 860, 883 (2007)).

Again, defendants argue pt#ifs Bane Act claim should be dismissed because

plaintiffs have not pled facts to show thatedelants threatened violence against them at any
point. Mot. at 24. Defendants pomiit that “mere words, unlessethinclude threats of violenc
are insufficient to support a Bane Act clainid. (citing Shoyoye v. County of Los Angel233

Cal. App. 4th 947, 959 (2012)). The Bane Act sjpesiiability may not be based on “speech

alone” unless “the speedself threatens violenceCuviello v. City of StocktgiNo. CIV. S-07-

154() If a person or persons, whether or ndtragunder color of law, interferes by threat,
intimidation, or coercion, or attempts to irfiege by threat, intimidatin, or coercion, with the
exercise or enjoyment by any in@tlual or individuals of rightsecured by the Constitution or
laws of the United States, or of the rights secured by the Constitution or laws of this state
[a]ny individual whose exercise or enjoymentights secured by the Constitution or laws of t
United States, or of rights securdeglthe Constitution oiaws of this state, has been interfered
with, or attempted to be interfed with, as described in subdivision [(b)], may institute and
prosecute in his or her own name and on his oowerbehalf a civil action....” Cal. Civ. Code
§ 52.1(b)—(c) (West, 2019).
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1625 LKK, 2009 WL 9156144, at *17 (E.D. Cal. Ja6, 2009) (citing Cal. Civ. Code § 52.1(j)).

However, California courts remain undecided orethler a Bane Act claim requires a threat of
violence or whether intimidain or coercion involving a nonvieht consequence would suffice
Seeludicial Council of California Civil Jury Btruction 3066, Directions for Use (citi®hoyoye
203 Cal. App. 4th at 959 (court “need not declts every plaintiff mat allege violence or
threats of violence in order to m&ain an action under section 52.10ity and Cty. of San
Francisco v. Ballard136 Cal. App. 4th 381, 408 (200@)so noting issue but finding it
unnecessary to address)).

Nonetheless, courts have consistently hieat a threat of arrest from law

enforcement can be “coercion” under the Bane é&e¢n without a threatf violence per se.

Cuviello v. City of StocktoNo. CIV. S-07-1625 LKK, 2009 WB156144, at *17 (E.D. Cal. Jap.

26, 2009) (“[T]he particular coercive power of l@nforcement officers has led courts to impo
liability when detention, rather thasmolence, is threatened.”) (citir@ole v. Doe 387 F. Supp. 2
1084, 1102 (N.D. Cal. 2005)guviello v. City & Cty. of San Francisc840 F. Supp. 2d 1071,
1103 (N.D. Cal. 2013) (Bane Act claim based aslation of free speech adequately alleged
where plaintiffs pled defendants “threaternieem with arrest” if they protested)hitworth v.

City of SonomaNo. A103342, 2004 WL 2106606, at *6(Jal. Ct. App. Sept. 22, 2004)

-

Sse

=

(unpublished) (officer’'s unspoken thresdtarrest that prevented plaintiff from entering a meeting

room was sufficient to state a Bane Act clainiperefore, plaintiffs’ claim that defendants

Petrino, Oliver, and Does 31-50 prevented tlfwm entering the courthouse on October 30

while acting in their capacities as sheriff's depsitiraplies a coercion on the part of the deputies

that is sufficient to state a BanetAdtaim at this stage. FAC { 43.

Because defendants’ arguments againshiifts’ Bane Act claim fail as a matter
of law, defendants’ motion to dismiss this olas DENIED as to Does 31-50, and, because t
claim arises out of the Octab®0 incident, the motion to disss is also DENIED as to
defendants Petrino and OliveFhe claim against defendant Mecailso survives, but only for
prospective injunctive reliefSee Ex parte Young09 U.S. at 155-56.

i
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3. Claim 6: Negligence

Finally, plaintiffs’ sixth cause of action fer state law negligence. Compl. Y 88
Plaintiffs allege defendants breachtheir duty of care to plaintiffs “to ensure that defendants
not cause unnecessary or unjustifrearm to plaintiffs” and theduty to “hire, train, supervise
and discipline SCJSO officers sotamnot cause harm to plaintifésxd to prevent violations of
plaintiffs’ constitutional, statutory and common law rightd”

The elements of a negligence claim agaanpolice officer are: “(1) the officer

owed plaintiff a duty of care; (2) the officer breached that duty by failing to use such skill,

did

prudence, and diligence as other members of the profession commonly possess; (3) proximate

cause between the negligent conduct and thdtineg injury; and (4) actual loss or damage
resulting from the officer’s negligenceRamos v. Orange Cty. Sheriff's DefNo.
SACV131140GHKAJWX, 2014 WI12575767, at *7 (C.D. Cal. July 25, 2014) (citidgrris v.
Smith 157 Cal. App. 3d 100, 104 (1984)). Defendangsiarthat plaintiffs fail to plead that
defendants’ negligence was a proximedeise of an injury to plaintiffs. Mot. at 25. The court
agrees.SeeFAC 11 88—89. Plaintiffs’ claim for negligeam is DISMISSED without prejudice.
VI. REQUEST FOR JUDICIAL NOTICE

Defendants request that theuct take judicial notice of two online news articleg
that were published in early 2017, both reimgr on the subject of public disturbances
purportedly caused by BLM and its members. RagJudicial Notice, ECF No. 18. Because
existence of these articles is metevant to the is&s requiring resolutioat this stage of the
litigation, the court declines toka judicial notice as requesteRuiz v. City of Santa Marjd 60
F.3d 543, 548 n.13 (9th Cir.1998) (judicial noticeppeopriate where facts to be noticed not
relevant to disposition agsues before court).

Defendants’ request for judal notice is DENIED.

VIl.  CONCLUSION

The motion to dismiss is GRANTED part and DENIED in part as follows:
1. Plaintiffs’ claims against San dquin County and San Joaquin County

Sheriff's Office are DISMISSED with prejudice.
25
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2. All of plaintiffs’ claims for damges and declaratory relief against
defendant Moore, sued only in hi§icial capacity, are DISMISSED with
prejudice.

3. Plaintiffs’ Fourteenth Amendment claim against all defendants is
DISMISSED with leave to amend.

4. Plaintiffs’ Ralph Act claim againstefendants Petrino, Oliver, and Moory¢
is DISMISSED with leave to amend.

5. Plaintiffs’ negligence claim against all defendants is DISMISSED with
leave to amend.

6. Defendants’ request for judal notice is DENIED.

Within 21 days, plaintiffs may file an amended cdanmt consistent with this order. This ordef
resolves ECF No. 17.

IT IS SO ORDERED.
DATED: July 2, 20109.

UNIT

STATES DISTRICT JUDGE
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