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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 GORDON DALE MEADOR, No. 2:18-cv-0696 AC P
12 Plaintiff,
13 V. ORDER AND
14 SCOTT KERNAN, et al., FINDINGS AND RECOMMENDATIONS
15 Defendants.
16
17 Plaintiff is a state prisoner proceeding pro Bdaintiff seeks relief pursuant to 42 U.S.C.
18 | § 1983 and was granted leave to proceed in faqrangeris pursuant to 28 U.S.C. § 1915 on April
19 | 27, 2018._See ECF No. 7. This proceeding wasresfd¢o this court by Local Rule 302 pursuant
20 | to 28 U.S.C. § 636(b)(1).
21 Plaintiff filed his complaint on March 22018. ECF No. 1. On April 19, 2018, plainti
22 | filed a motion for a preliminary injunction. ECFON6. For the reasons stated herein the co:[t
23 | will recommend that the motion be denied.
24 | 1. RELEVANT FACTS
25 Plaintiff requests that a prelimary injunction issue in ordeo: (1) prevent “Scott Kernan
26 | or his office” from illegally blocking plaintiff’anail, and (2) require Scott Kernan “to protect
27 | [him] from the fall out [sic] of the initial ordeo have him killed.” ECF No. 6 at 1-3 (brackets
28 | added).
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In sum, plaintiff requests that the court “issuarganction to protect [his] life, [sic] and rights
[sic] to access to the courtsECF No. 6 at 5 (brackets added).

I. APPLICABLE LAW

When evaluating the merits of a motiom pweliminary injunctive relief, the court

considers whether the movant has shown thais‘likely to succeed on the merits, that he is

likely to suffer irreparable harm in the absencereliminary relief, that the balance of equities

tips in his favor, and that an injunction is i thublic interest.”_Winter v. Natural Resources

Defense Council, 555 U.S. 7, 20 (2008); Storm#éms v. Selecky, 586 F.3d 1109, 1127 (9th (

2009) (quoting Winter). The propriety of a requiestinjunctive relief hinges on a significant

threat of irreparable injury that must be inmet in nature._Carildan Marine Servs. Co. v.

Baldrige, 844 F.2d 668, 674 (9th Cir. 1988); see Alsance for the Wild Rockies v. Caottrell,

632 F.3d 1127, 1131-32 (9th Cir. 2011).
A district court may not issue preliminainjunctive relief withoutprimary jurisdiction

over the underlying cause of action. SireState of Washington, 314 F.2d 883, 884 (9th Cir.

1963). Additionally, an injunction agnst individuals who are not giges to the action is strong

disfavored._Zenith Radio Corp. v. Hame¢ Research, Inc., 395 U.S. 100, 112 (1969).

[I. ANALYSIS

Cir.

y

Neither Scott Kernan nor anyone else has been formally named as a party to this action.

See Zenith Radio Corp., 395 U.S. at 112. Moreovampif fails to demonstte either that he i

likely to succeed on the merits or that he igliyjkto suffer irreparable harm in the absence of

preliminary relief in these siattions. _See Winter, 555 U.S.24}; Stormans, Inc., 586 F.3d at

1127. Thus, as detailed below, ingaive relief cannot be granted.

A. Denial of Access to Legal Mall

In response to plaintiff's allegations that higdémail was neither beirgent nor received (see
ECF No. 6 at 1-2), the court directed the Offi¢ehe Attorney Genelgd“OAG”) to contact the
appropriate officials aCalifornia State Prison-Corcoran (“C&F®rcoran”) to assess and ensur
plaintiff's health and safety agell as to ensure that plaifithad received his legal mail since

March of 2018._See ECF No. 7 (order fikedril 27, 2018). On May 7, 2018, the OAG filed a
2
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response stating (1) that plaintifis, in fact, receiving his legal mail, and (2) that his efforts 1
send legal mail had not been lked. See ECF No. 10 at 2-3gsng plaintiff had received
fourteen pieces of legal mail and had sent fpieces of legal mail between March 5, 2018 an
May 1, 2018); see also ECF No. 10-1 at 2-3, 94h0addition, a declaration filed under penalty
of perjury by the litigation coordinator at CSP+€aran indicates that the California Departme
of Corrections and Rehabilitation’s (“CDCR”) lmy requires that onlgorrespondence with the
courts and with the victim compensation boardla@gged as legal mail. See ECF No. 10-1 at
see also ECF No. 11 at 7. Other confidential mail, such as mail to attorneys, mail to elects
officials, or mail to legal serves organizations, though confidentialnot logged as legal mail.
See ECF No. 10-1 at 2-3. As a result, an itencauld review his legal mail log maintained by
the prison and mistakenly believe that suchfidential mail had not been forwarded to the

inmate or sent by prison staff. See id. Thetlag CSP-Corcoran maintains of plaintiff's legal

mail was attached in support of tlieclaration._See id. at 10. light of these facts, plaintiff's
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claims that his mail is being tampered with andiat as a result, his access to the courts is being

affected, appear to be unfounded.

B. Failure to Protect

Plaintiff contends that his need for protentstems from the fact that in 2008, he was
accused of trying to kill a prison officer. See EC&t@. As a result, an order to kill plaintiff
was issued by CDCR. See id. According tmrmgiff, thousands of imates at six different
prisons are aware that the killder was issued, but they are nobaagvthat it has been rescinde
See id.

In its response to the court’s order to inigedte these allegations gtlileclaration from th
litigation coordinator at CSP-Corcoran indicattest plaintiff had submitted an inmate appeal
which expressed that he had an enemy conceee. ECF No. 10-1 at 1-2, 4-8. It was receive
on March 20, 2018.See ECF No. 10-1 at 2. Plaintdffappeal was granted, and the individua
has been added to plaintiff's list of enemy separatlerts. _See id. In adobn, that individual is
not currently housed at CSP-Corcoran. Sedik litigation coodinator further asserts that

I
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since arriving at CSP-Corcoran, plaintiff has not submitted any other inmate appeals claim
threat to his safety. See id.

Finally, the May 17, 2018 reply quhtiff filed in response to the OAG’s statement (see
ECF No. 14) indicates that per a recent settleinagreement, a call waurportedly made from
the OAG instructing Kernan to ‘b the kill order on plaintiff's life.”_See ECF No. 14 at 1. A
result, plaintiff admits, the CDCR'’s alleged attémpn his life have stopped. See id. Plaintifi
asserts that gang members aré gAnning to kill him because ¢ly have not been told that
Kernan “canceled the kill order.” ECF No. 6 at 3-4. He fails, however, to identify with
specificity any particular individal or particular event that demstrates he is likely to suffer
irreparable harm at the hands of gang membwsld he not receive preliminary relief, nor do
plaintiff suggest what pacular type of injuntve relief he seeks. See generally ECF No. 6.

Speculative injury does not cditgte irreparable harm. Sémaribbean Marine Servs. Co., 844

F.2d at 674, Goldie’s Bookstaric. v. Superior Court, 739.2d 466, 472 (9th Cir. 1984). A

presently existing actual threat stie shown, although the injury need not be certain to occ

See Zenith Radio Corp., 395 U.S. at 13082IC v. Garner, 125 F.3d 1272, 1279-80 (9th Cir|
1997), cert. denied, 523 U.S. 1020 (1998); klaean Marine Servs. Co., 844 F.2d at 674.

Accordingly, IT IS HEREBY ORDERED thdhe Clerk of Court slll randomly assign a
district judge to this action

IT IS HEREBY RECOMMENDED that plaiiff's motion for a preliminary injunction
(ECF No. 6) be DENIED.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings and necendations, plaintiff maftle written objections
with the court. Such a document should bdioapd “Objections to Magirate Judge’s Finding
and Recommendations.” Any response to the objestshall be served afitkd within fourteen
days after service of the objectiorBlaintiff is advised that failurt® file objectons within the
i
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specified time may waive the rigta appeal the District Cots order. Martinez v. Yist, 951

F.2d 1153 (9th Cir. 1991).
DATED: May 30, 2018 _ -
mrl-——" M
ALLISON CLAIRE
UNITED STATES MAGISTEATE JUDGE




