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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

LARRY JOSEPH THOMAS, No. 2:18-cv-0906 AC P
Petitioner,

V. ORDER AND FINDINGS AND
RECOMMENDATIONS

PEOPLE OF THE STATE OF
CALIFORNIA,

Respondent.

Petitioner, a state prisoneogeeding pro se, has filecpatition for a writ of habeas

corpus pursuant to 28 U.S.C. § 2254, together anthpplication to proceed in forma pauperis.

He has also filed a motion fappointment of counsel.

l. Application to Proceed In Forma Pauperis

Examination of the in forma pauperis applioatreveals that petitioner is unable to affq
the costs of suit. ECF Nos. 2, 11. Accordingly, the application to proceed in forma paupe
be granted. See 28 U.S.C. § 1915(a).

Il Petition

On March 22, 2018 petitioner filed his dginal petition. ECF No. 1. The petition was

1 Although petitioner would normally be entifléo the benefit of the prison mailbox rule,
Houston v. Lack, 487 U.S. 266, 276 (1988), becausedtition is dated Ajd 1, 2018, after the
date it was received by the Clerk of the Cous, ¢burt is unable to tkrmine when petitioner
handed the petition over for mailing.
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accompanied by documentation showing that petitibadran application for permission to filg a
second or successive habeas petition pending iNitite Circuit. ECF No. 3. The application in
the Ninth Circuit related to the s@ conviction being challenged byetpetition in this court. Id

at 4. The Ninth Circuit recently denied petner’'s application, Thomas v. Paramo, No. 18-

70675, ECF No. 2 (9th Cir. Sept. 18, 2018), artitipaer has now filed an amended petition
(ECF No. 16). Both the original and anaed petition challenge petitioner’'s March 2000
conviction in Sacramento County Superiamu@t Case No. 98F00484 directly and on the ground
that he is entitled to resentengiunder Proposition 57. ECF Nos. 1, 16.
II. Discussion

Rule 4 of the Habeas Rules Govern8ertion 2254 Casesqares the court to
summarily dismiss a habeas giet “[i]f it plainly appears fronthe petition and any attached
exhibits that the petitioner is hentitled to relief in the districtourt.” As set forth below, the
petition fails to state a cognizable claim for relief and will be dismissed.

Under 28 U.S.C. § 2244(b)(3)(A), a seconduecessive application for habeas relief
may not be filed in district cotuwithout prior authoriation by the court of appeals. Felker v.
Turpin, 518 U.S. 651, 657 (1996Frior authorizations a jurisdictional requisite. Burton v.
Stewart, 549 U.S. 147, 152-53 (2007); CaopeCalderon, 274 F.3d 1270, 1274 (9th Cir. 2001)

(once district court has recognizagetition as second or succgsgpursuant to § 2244(b), it
lacks jurisdiction to consider the merits). patition is successive within the meaning of 28
U.S.C. § 2244(b) where it “seeks to add a nesugd for relief’ or “if it attacks the federal

court’s previous reolution of a clainon the merits.” Gonzalez v. Crosby, 545 U.S. 524, 532

(2005) (emphasis in original). “[A] ‘claim’ as @d in § 2244(b) is an asserted federal basis for
relief from a state court’s judgment of conwct.” 1d. at 530. “Ezen if a petitioner can

demonstrate that he qualifies for one of Jteceptions [to filing a second or successive
petition], he must seek authorization from tlert of appeals before filing his new petition with

the district court.”_Woods v. Carey, 52538 886, 888 (9th Cir. 2008) (citing 28 U.S.C. 8

2244(b)(3)).
I
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Petitioner has submitted documentation showiiagy ie sought leave of the Ninth Circuit

to file a second or successive petition challenging his 2000 conviction (ECF No. 3), thereh|
indicating that he has previousthallenged this conetion. A review of this court’s records

confirms that petitioner previously filed an application for a writ of habeas corpus attacking
conviction and sentence challengedhis case. The previous application was filed by the ClI

of the Court on March 19, 2004, and was deoiethe merits on February 20, 2008. Thomas

Scribner, No. 2:04-cv-0733 MCE DAD (E.D. CaECF Nos. 1, 79, 90. This court takes judidi

notice of the record in th@roceeding._United States v. Wilson, 631 F.2d 118, 119 (9th Cir.

1980) (“[A] court may take judial notice of its own recosdin other cases.”).

Before petitioner can proceed on his claimspriust submit a request to the United States

Court of Appeals for the Ninth Ciud to issue an order authorizitige district court to consider
the application and that request must be gn28 U.S.C. § 2244(b)3Although petitioner
provides evidence that he requested the neceagtgrization, the Nintlircuit’s records show

that the request was denied. Thomas vama, No. 18-70675, ECF No. 2 (9th Cir. Sept. 18,

2018). Therefore, to the extent petitioner tempting to directly cHienge his 2000 conviction,
the undersigned will recommend that this@ttbe dismissed as unauthorized by the Ninth
Circuit.

With respect to petitioner’s claim that tseentitled to resentencing under California’s

recently passed Proposition 57, he is mistaken as to the scope of Proposition 57. Proposition 5

created an amendment to the California Constitutinat created an additional avenue for parg
consideration and altered the pees for charging minors in criminal court. 2016 Cal. Legis.
Serv. Prop. 57 (West); Cal. Const. art. |, §3Bal. Welf. & Inst. Code 88 604, 707. It appears
that petitioner is attempting to claim that hemitled to parole consideration under Propositig
57. However, “it is not the province of adferal habeas court teexamine state-court

determinations on state-law questions.telte v. McGuire, 502 U.S. 62, 67-68 (1991);

Middleton v. Cupp, 768 F.2d 1083, 1085 (9th Cir. 1983peas relief “is unavailable for allege

error in the interpretation opplication of state law”). Thigcludes the interpretation or

application of state sentencing laws. Fkiilv. Vasquez, 868 F.2d 1116, 1118-19 (9th Cir. 198
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(declining to address “[w]hethassault with a deadly weapqguoalifies as a ‘serious felony’
under California’s sentence enhancement providioesause it] is a question of state sentenc
law”). Accordingly, whether petitioner is eligible for parole consideration under Propositior
a state law issue that is not cognizable defal habeas and thech must therefore be
dismissed.

V. Motion for Counsel

Petitioner has requested the appointmenbahsel. ECF No. 14. There currently exis

no absolute right to appointment of counsehabeas proceedings. Nevius v. Sumner, 105 F

453, 460 (9th Cir. 1996). However, 18 U.S8G006A(a)(2) authorizes the appointment of
counsel at any stage of the céds¢he interests ofustice so require.” In light of the
recommendation that the petition hemissed, the court does natdithat the interests of justic
would be served by the appointmentofinsel and the request will be denied.

V. Certificate of Appealability

Pursuant to Rule 11 of the Federal Rules€ning Section 2254 Cases, this court mu
issue or deny a certificate of appealability whesmtiers a final order adverse to the applicant.
certificate of appealability may issue only “if tapplicant has made a staostial showing of the
denial of a constitutional right.” 28 U.S.C. 85&%¢c)(2). For the reasons set forth in these
findings and recommendations, a substantial shgwf the denial of a constitutional right has
not been made in this case. Therefore, no certificate of appigaktiould issue.

Accordingly, IT IS HEREBY ORDERED that:

1. Petitioner's motion to proceed in forma pauperis (ECF No. 2), is granted.

2. Petitioner’'s motion for appointment obunsel (ECF No. 14) is denied.

3. The Clerk of the Court randomly assign a Udigtates Districtuldge to this action.

IT IS FURTHER RECOMMENDED that:

1. The petitioner’s application for writ of hahs corpus be dismissed without prejudi

2. This court decline to issue the certificafeappealability referenced in 28 U.S.C.

§ 2253.

These findings and recommendations are submitted to the United States District Ju
4

ng
1 57 is

ts

3d

D

[}
®

dge




assigned to the case, pursuarthi provisions of 28 U.S.C. § 636(B) Within twenty-one days
after being served with these findings aadommendations, petitioner may file written
objections with the court. Bhdocument should be captioned “Etijons to Magistrate Judge’s
Findings and Recommendations.” Retier is advised that failure to file objections within the

specified time may waive the rigta appeal the District Cots order. Martinez v. Yist, 951
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F.2d 1153 (9th Cir. 1991).
DATED: October 31, 2018

m.r;_-—u M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




