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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 KAMALJT K. GOSAL, No. 2: 18-cv-00908 JAM AC (PS)
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 WELLS FARGO BANK, N.A.,
15 Defendant.
16
17 Plaintiff is proceeding in this matter pse, and pretrial proceedings are accordingly
18 | referred to the undersigned pursutmLocal Rule 302(c)(21). Bere the court is a motion to
19 || dismiss from defendant Wells Fargo, N.A. ER6&. 5. Plaintiff did not respond to the motion.
20 | Atthe June 13, 2018 hearing before the undeesigplaintiff did not appear. ECF No. 20.
21 | Counsel appeared on behalf of defendant. Nd.argument was heard, and the matter was taken
22 | under submission. Id. Based on a review of the record, the courtmesuls the motion to
23 | dismiss be GRANTED and that this edse dismissed with prejudice.
24
25 . BACKGROUND
26 A. Procedural History
27 Plaintiff Kamaljit Gosal initiated this wrongftdibreclosure action in pro se on April 13,
28 | 2018, by filing a 12 page complaint against Wellggban the Sacramento Superior Court. ECF
1
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No. 1 at 10-17. Defendant removed the cashdinict court bast on subject matter and
diversity jurisdiction under 28 U.S.@8 1332 and 1441. ECF No. 1 at 2-7.
On April 20, 2018, defendant filed a motion to dissn ECF No. 5. Plaintiff did not file

an opposition or statement of non-opposition riotion. On June 23, 2018, however, she filed

a motion for a temporary restraining order o ¢fnounds that defendant had committed slang
of title against plaintiff and was trying to séile subject property with insufficient showing of
authority to do so. ECF No. 9. Plaintiff alsled a motion to expedite. ECF No. 10. The cot
denied these motions on the groutiust plaintiff hadunjustifiably delayed seeking relief, and
had not complied with Local Rule 231(b). ECF No. 11 at 1.

In light of plaintiff's failure to respond tdefendant’s motion, the court continued the
hearing to June 13, 2018 and ordered thahptifile an opposition or statement of non-
opposition by May 30, 2018. ECF No. 12 at 2. PI#idid not respond to that order, but filed
another motion for a temporary restraining orole the same grounds as her previous motion
ECF No. 13 at 1-2. The court denied the motion on June 4, 2018 on the grounds that the
motion for temporary restraining order was substantially identical to plaintiff’s first motion f

temporary restraining order, anatiplaintiff still did not complywith Local Rule 231(b) or the

er
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court’s order to file a timelppposition or a statement of non-opposition to the motion to dismiss.

ECF No. 18 at 1-2. In additioplaintiff failed to provide thelocuments required under Local
Rule 231(c)._ld.

Plaintiff filed a motion for a 5-day extensiontohe to respond to the motion to dismiss
which was granted. ECF Nos. 15, 17. Plaintifiiadailed to respond, despite the extension (
time. A hearing was held on June 13, 2018 betoeaundersigned. ECF No. 20. Plaintiff failg
to appear._Id. Counsel appeared on behalf feindiant. _Id. Because of plaintiff's absence, n
argument was heard, and the mattes teken under submission. Id.

B. Allegations of the Complaint

Plaintiff brings claims for wrongfl foreclosure, to cancel trge’s sale, to void or cance
substitution of the trustee, glegence, breach of the impli@dvenant of good faith and fair

dealing, violation of California business and ps#ions code section 17260 seq., to quiet title
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and slander of title. ECF No. 1-1 at 5-10.
Plaintiff asserts that she financed the mage for a property located at 584 Santa Yng
Way, Sacramento, CA 65816-3906 (“Subject Prgpethrough defendant, and executed a

promissory note in favor of defendant. 1d3a4. The note was secured by a Deed of Trust

(“DOT") that named defendant asider and beneficiary. 1d. at £laintiff asserts that defendant

sold its personal property imést to Fannie Mae REMIC, kiag Fannie Mae the “Trustee” on
the DOT. _Id. Plaintiff asserts that because i, tthefendant did not havke legal authority to
substitute NDEx West, L.L.C. and later, BarretfiDd&rappier Treder & Wiss, LLP (“Barrett”),
as trustee. 1d. Plaintiff further alleges that because no anasgaggned the Note by Fannie M
defendant and its subsequent substituted gastave no legal riglo initiate nonjudicial
foreclosure proceedings. Id. Plaintiff asserts #isad result, the foreclosure and any attemptg
enforcing the Note are invalid. Id.

Plaintiff also alleges thatefendant engaged in condtitat drove plaintiff into
foreclosure in order to acquitiee property at a bargain basemprice. ECF No. 1-1 at 6.
Plaintiff alleges that defendant’s conduct constis deceptive businegractices._Id. at 7.
Plaintiff alleges that on March7, 2017 defendant executed a NotE®efault that was filed in
the public record March 20, 2017. Id. at 4. Pl&marther alleges that €hreceived a Notice of
Trustee’s Sale in the mail January 3, 2018 thatrveadiled and did notantain authorized agen
information required by Cal. Civ. Code § 2924. Id.

Plaintiff also alleges that the actual beoigity of the DOT neveprovided a declaration
to Barrett, stating that plaintiff véan default under the terms of ttheed of trust._Id. Plaintiff
alleges that because of this, the notice of detand any subsequent documents relating to a
judicial foreclosure were in @lation of Cal. Civ. Code § 2924(4)(c). ECF No. 1 at11. The

crux of plaintiff's argument, anthe pervasive gme throughout the complaint, is that defendz

did not have the legal authority tatiate the nonjudicial foreokure of the Subject Property. Id.

at 3-10.
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. MOTION TO DISMISS
Defendant seeks dismissal of the complaimder Federal Rule of Civil Procedure
12(b)(6). Resolution of the motion turns odetermination whether defendant had a valid
interest in the DOT, which is a matter that can be determined by reference to judicially not
documents as explained below.

A. Standards under Rule 12(b)(6)

“The purpose of a motion to dismiss pursuanRule 12(b)(6) is to test the legal
sufficiency of the complaint.”_N. Star Int’l v. Ariz. Corp. Comm’n, 720 F.2d 578, 581 (9th C

1983). “Dismissal can be based on the lack obgnizable legal theonr the absence of
sufficient facts alleged under agnizable legal theory.” Baligri v. Pacifica Police Dep't., 901

F.2d 696, 699 (9th Cir. 1990).

In order to survive dismissal for failure $tate a claim, a complaint must contain more
than a “formulaic recitation of the elementsaofause of action;” it must contain factual

allegations sufficient to “raise a right to reliefoale the speculative level.” Bell Atlantic Corp.

Twombly, 550 U.S. 544, 555 (2007Ix is insufficient for the pleadg to contain a statement of
facts that “merely creates a sigpn” that the pleader might laa a legally cognizable right of

action. _Id. (quoting 5 C. Wright & A. M#llr, Federal Practice and Procedure § 1216, pp. 23¢

(3d ed. 2004)). Rather, the complaint “must cangaifficient factual matter, accepted as true

‘state a claim to relief that is plausible on its face.” Ashcrofgjbal, 556 U.S. 662, 678 (2009

(quoting_Twombly, 550 U.S. at 570). “A claim Hasial plausibility when the plaintiff pleads
factual content that allows the court to drae thasonable inference that the defendant is lial
for the misconduct alleged.” 1d.

In reviewing a complaint under this standale court “must accept as true all of the
factual allegations contained in the complaisghstrue those allegatis in the light most

favorable to the plaintiff, and selve all doubts ithe plaintiffs’ favor. _See Erickson v. Pardus

551 U.S. 89, 94 (2007); Von Saher v. Norton @nMuseum of Art at Pasadena, 592 F.3d 95

960 (9th Cir. 2010), cert. denied, 131 S. 8155 (2011); Hebbe v. Pliler, 627 F.3d 338, 340 (§

Cir. 2010). However, the court need not accepiusslegal conclusionsast in the form of
4
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factual allegations, or allegatiotigat contradict matters propedubject to judicial notice. See

Western Mining Council v. Watt, 643 F.2d 618, 624 (9th Cir. 1981); Sprewell v. Golden St;

Warriors, 266 F.3d 979, 988 (9th Cir.), as amended, 275 F.3d 1187 (2001).
Pro se pleadings are held to a less stringent standarthttendrafted by lawyers.

Haines v. Kerner, 404 U.S. 519, 520 (1972). Prooseplaints are construed liberally and may

only be dismissed if it appears beyond doubt thapthintiff can prove no set of facts in suppc

of his claim which would entitle him to relief. Nordstrom v. Ryan, 762 F.3d 903, 908 (9th ¢

2014). A pro se litigant is entitled to notiokthe deficiencies in the complaint and an
opportunity to amend, unless thengaaint’s deficiencies could nie cured by amendment. S

Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987).

B. Request for Judicial Notice

A court may take judicial notice of certain factFed. R. Evid. 201. “A judicially notice
fact must be one not subject to reasonable dispulat it is either (1) generally known within
the territorial jurisdiction of the trial court ¢2) capable of accuratand ready determination by
resort to sources whose accuracy cannobredsy be questioned.” Fed. R. Evid. 201(b).
Even where a document is not subject to judicatice, however, the court may still consider 4
document proffered for judicial notice,iifqualifies under the “inerporation by reference”
doctrine. “[T]he “incorporation by referencdbctrine...permits us to take into account
documents “whose contents are alleged in a t@intpgand whose authenticity no party questio

but which are not physically attached to thiatiff's] pleading.” _Knievel v. ESPN, 393 F.3d

1068, 1076 (9th Cir. 2005) (quoting Janas v. McCrad¢kenre Silicon Graphics Inc. Sec. Litig.

183 F.3d 970, 986 (9th Cir. 1999)). The Ninth Cit¢ias extended the docteito situations in
which the plaintiff's claim depends on the congeof a document, the defendant attaches the
document to its motion to dismiss, and the partie not dispute the authenticity of the docum
even though the plaintiff does notpdixitly allege the contents of @éh document in the complair
Knievel, 393 F.3d at 1076.

Here, the court takes judicial notice of @khibits submitted by defendant. ECF No. 6-

at 2-39; ECF No. 21. All are matters of pubkcord. _Id. In additiorplaintiff and defendant
5
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both reference the exhibits, but the documents arattaathed to plaintiff's complaint. See EC
No. 1-1. They are provided separately by defahd&CF No. 6-1 at 2-39. These documents
include: (1) a copy of the Febmya26, 2003 recorded deed afist (“DOT”) obtaned by plaintiff
for the Subject Property, showing defendanthadender-benefiary; (2) a copy of the July 18,
2011 Notice of Default and Election to Sell Undexeld of Trust showing NDEX as trustee; (3
copy of the October 17, 2011 Notice of Trustee'e Saowing NDEXx as duly appointed Truste
(4) a copy of the February 24, 2014 Notice of Teas Sale showing NDEXx as Trustee; (5) a
copy of the March 10, 2017 Substitution of Trustkewing Barrett DaffirfFrappier Treder &
Weiss, LLP (Barrett) as subistie; (6) a copy of the Marcti7, 2017 Notice of Rescission of

Notice of Default showing Barrett as Trusté®); a copy of the March 20, 2017 Notice of Defa

and Election to Sell Under Deed of Trust showBagrett as Trustee; (8) a copy of the June 26

2017 Notice of Trustee’s Sale showing BarestfTrustee; (9) aopy of the July 27, 2011
Substitution of Trustee showing NDEx West, L.L&S.substitute. ECF No. 6-1 at 2-39; ECF
21.

C. Discussion of Claims

Defendant seeks dismissal of the complainth@ngrounds that defendant has an intere
in the DOT, and that all of plaiff's individual causes of actioaccordingly fail to state a claim
ECF No. 5 at 3-10.

1. Wrongful Foreclosure

“A beneficiary or trustee under a deedrmist who conducts an illegal, fraudulent or
willfully oppressive sale of property may bellia to the borrower for wrongful foreclosure; a
foreclosure initiated by one with no authoritydo so is wrongful for purposes of such an

action.” Yvanova v. New Century Mort. Corp2 Cal. 4th 919, 929 (2016). The basic eleme

of wrongful foreclosure are: “(lthe trustee or mortgagee cadise illegal, fraudulent, or
willfully oppressive sale of real property purstéma power of sale in a mortgage or deed of
trust; (2) the party attacking tisale was prejudiced or harmedga3) in cases where the trust
or mortgagor challenges the salee trustor or mortgagor teeekd the amount of the secured

indebtedness or was excused from tenderibdilés v. Deutsche Bank Nat'l Tr. Co., 236 Cal.
6
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App. 4th 394, 408 (2015). A wrongful foreclosure saih also be brought where the foreclos

was conducted by one who had no legal right teaoSciarratta v. U.S. Bank Nat'l Ass’'n, 247

Cal. App. 4th 552, 566 (2016). Those who possésgad right to foreclose are the trustee,
mortgagee, beneficiary, or anytheir authorized agent<al. Civ. Code § 2924(a)(1).

Defendant contends that the complaint feolstate a claim for wrongful foreclosure
because it has an indisputableenest in the DOT; publicly recoed documents demonstrate th
foreclosure was proper; and even if the mayegevere securitized, that would not support a
wrongful foreclosure claim. ECF No. 5H2-18. Defendant is ceect on all counts.

a. Defendant Has An Interest In The Deed of Trust

Plaintiff alleges that defendant does not have a legitimate interest in the DOT beca
defendant sold its interest to irsters, ECF No. 1-1 at 16, but tiésincorrect. The public recor
shows that defendant is the badary. ECF No. 6-Iat 2-3. Specifically, the DOT identifies
defendant as the lender and beneficiary. Tide publicly recorded Notices of Default and
Substitutions of Trustee all explicitly state tdafendant is the beneficiary. ECF No. 6-1 at 1
21, 29, and 33-35. Therefore, defendant currgrufsesses a legitimate irgst in the Subject
Property, as it holds theote and the beneficial interest under the DOT.

b. Publicly Recorded Documents menstrate Foreclosure Was Proper

Plaintiff incorrectly asserts that the defendianthis action did not have the right to
declare default or foreclose on the Subject Pitgg®ecause it was not lawfully appointed as
trustee or hold assignment of the original n&E€F No. 1-1 at 4. The trustee under a trust dg
“may be substituted by the recording in the county in which the property is located of a
substitution executed and acknowleddy: (A) all of the benefiaries under the trust deed.”
Cal. Civ. Code. § 2934a(a)(1). A trustee of a defedust acts at thdirection of the lender-
beneficiary._Yvanova, 62 Cal. 4th at 927. aAesult, the trustee may formally initiate
nonjudicial foreclosure only ale direction of the person thatrrently hold the note and
beneficial interest under the DOT._Id.

As stated above, defendant is the current beneficiary under the DOT. As the sole

beneficiary, defendant may sulbste trustees at its discreti. Defendant has demonstrated
7
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compliance with the Civil Code through its Substitution of Trustee documentation. ECF No.

at 29. Accordingly, defendant and ttustees had the right to contlacmonjudicial foreclosure.
c. Securitization Would Not Affect Defendant’s Ability To Enforce The D

Exhibit A to the complaint is an affidavitom a “mortgage secuization analyst,” who
opines that securitizan of the loan brokéhe chain of titl¢. Defendant disputes the affidavit,
and argues that even if the loaas securitized, it would not alter affect the legal beneficiary’
standing to enforce the Deed of Trust. ECF Blat 10-12. Courts havesld that securitization

allegations cannot form the basis of a wrongfuéétosure claim, because they merely create

separate contract, distinct frgptaintiff's debt obligations unde¢he note, and do not change thge

relationships of the parties in any walg.g., Reyes v. GMAC Mortg. LLC, No. 2:11-CV-100

JCM RJJ, 2011 WL 1322775, at *2 (D. Nev. Apr2011). Here, defendant and plaintiff's
securitization analyst dispute whet the loan was securitizeBECF No. 1-1 at 12-16; ECF No.
at 12. However, defendant is carén stating that ean if the loan was securitized, it would ng
affect the borrower’s wrongful foreclosure claim.
2. Negligence
Plaintiff asserts that dendant had a duty of care to pléfihas plaintiffs’ lender and loan

servicer, but breached that duty through its astioECF No. 1-1 at 5. This claim fails.

DT
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Negligence requires “(a) a legal duty to use care; (b) a breach of such legal duty; [and]

(c) the breach as the proximate or legal cafiske resulting injury.”_Ladd v. County of San

Mateo, 12 Cal. 4th 913 (1996). As a general rufyancial institution owes no duty of care tg
borrower when the institution’s involvement iretltoan transaction does not exceed the scop:t

its conventional role as a meelender of money. Cal. €iCode § 3434; Wagner v. Benson, 1(

Cal. App. 3d 27, 35 (1980). Liability to a borrawer negligence arisemnly when the lender
“actively participates” in the financed enteise “beyond the domain of the usual money

lender.” Nymark v. Heart Fed. Savings & Loan Ass’n, 231 Cal. App. 3d 1089, 1096 (1991

(quoting_Connor v. Great Western Sav. & L@dsssn., 69 Cal. 2d 850, 864 (1968)). Acting in

! The affidavit does not include information abthg affiant’'s educatin and training, and is
unaccompanied by a curriculum vitae.
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conventional role as a lender of n&y or supervision for the protemn of a security interest in
loan collateral does not constitute active pgréiton. Wagner, 101 CaApp. 3d at 35; Nymark,
231 Cal. App. 3d at 1096. This principle has bextended to loan servicers. Castaneda v.
Saxon Mortg. Servs., 687 F. Supp. 2d 1191, 1198 (E.D. Cal. 2009).

Here, defendant was acting in its capacity ésnding institution. Defendant substitute
trustee twice, and its trusteexorded notices of default and dioe of trustee’s sale against th
Subject Property. ECF No. 5 at 9. Plaintiff's allegationsatogive any indication that
defendant stepped outside its rakea money lender. The comptastates only that defendant
was negligent in “failing to properly and accuhateredit payments toward the loan, preparing
and filing false documents, and foreclosingtloe Subject Property #iout having the legal
authority and/or proper documetien to do so.” ECF No. 1-1 at 5. Plaintiff does not provide
any other facts to support her Ieganclusions, and as a result fdossatisfy the duty element o
her negligence claim._ld.

3. Homeowner’s Bill of Rights

Plaintiff asserts that defenadtaviolated the HomeownerBill of Rights (“‘HBOR”), Cal.

Civ. Code 88 2932.5 and 2924.17(c), but shederrect. ECF No. 1-1 at 4-5.

Plaintiff asserts that defendant never hadldgal authority to foreclose because its

interest violated Cal. Civ. Code 8§ 2932.5. B 1-1 at 5. Cal. Civ. Code 8§ 2932.5 provides

112

—

4

“the power of sale may be exercised by th&@gsee if the assignment is duly acknowledged and

recorded.” The purpose of2932.5 is not to ensure that a borrower can identify the person
holding the loan, but to allow a prospective buyekriow that the mortgasge has the authority t
exercise the power of sale. In re Macklin, 80R. 8, 24 (2013). A deed of trust does not con
a power of sale directly to thetweficiary-creditor, so it is immatial whether an assignment of
promissory note was properly acknowledged and recbwhen a deed of trust is used to secu

debt. Cal. Civ. Code § 2932.5; Orcilla vgBsur, Inc., 244 Cal. App. 4th 982, 1003 (2016).

Courts have consistently held that 8§ 2932.5 apidy to mortgages, not to deeds of trust.

O

vey
a
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Haynes v. EMC Mortg. Corp., 205 Cal. App. 4th 3233 (2012). Plaintiff secured her mortgage

using a deed of trust, and therefore, Ca. Code § 2932.5 does not apply. ECF No. 1 at 5.
9
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The second statute plaintiff cites, Galv. Code § 2924.17(c), was in effect only until

January 1, 2018 and did not contaisaving clause

d. Wherpanding action rests solely on
statutory basis, and when no rights have vested under the statgpeal of such a statute

without a saving clause will terminate all pendaaions based thereon.” Rankin v. Longs Dr

Stores California, Inc., 169 Cal. App. 4tB46, 1256 (2009). Section 2924.17(c) is no longer

operative and cannot be used. Both sectiotiseo€alifornia Civil Code that plaintiff relies on
are ineffectual in this case, and pl#irfails to state a claim under HBOR.
4. Implied Covenant of Good Faith and Fair Dealing
Plaintiff's allegations thatlefendant engaged in condtitat drove plaintiff into
foreclosure fail to state a claim for breach @& implied covenant of good faith and fair dealin
ECF No. 1-1 at 6. The implied covenant of goathfand fair dealing rests upon the existencg

some specific contractual obdiion. Racine & Laramie, Ltd. v. Department of Parks &

Recreation, 11 Cal. App. 4th 1026, 1032 (199)e scope of conduct prohibited is

circumscribed by the purposes and express terrigeafontract. Ellis v. Chevron, U.S.A. Inc.,

201 Cal. App. 3d 132, 139 (1988). A paviolates the covenant if gubjectively laks belief in

the validity of its act or if it€onduct is objectively unreasonablgarma Developers (Cal.), Inc

v. Marathon Development California, Inc., 21C&h 342, 372-73 (1992); see also Cal. Civ. JU

Instructions no. 325 (2017) (seity forth a fivepart test).

Here, plaintiff claims thadefendant engaged in condtitat drove plaintiff into
foreclosure, which was done in bad faith. ECF Na.&t-6. However, plaiiit fails to point to a
purpose or express term of the contract, ordsireg “they had no intention of performing the
contract, consisting of the originabte and deed of trust.”_IdPlaintiff’'s broad and conclusory
allegation also fails to estaldtishat defendant’sanduct was objectively unreasonable. 1d. Fc
these reasons, plaintiff fails sbate a claim for breach of the implied covenant of good faith g
fair dealing.

5. California’s Unfair Competition Law
Plaintiff does not have injurgufficient to establish standirigr a claim under California’

Unfair Competition Law (UCL). Proposition @dstricts standing to assert a UCL cause of
10
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action. _Trujillo v. First American Regqistry,dn 157 Cal. App. 4th 628, 639 (2007). In order {o

bring a claim under the UCL, a phaiff must establish: (1) a &3 or deprivation of money or
property sufficient to qualify asjury in fact, that is, economiajury, and (2) that the economic
injury was the result of, that is, caused by, the iniasiness practice orl&e advertising that is

the gravamen of the claim. Obesity Research Institute, LLC v. Fiber Research Internationgl,

LLC, 165 F. Supp. 3d 937, 947 (S.D. Cal. 2018)l. Bus. & Prof. Code §§ 17204, 17535.
Economic injury may be demonstrated through (Ijeswer in a transaction more, or acquire |n a
transaction less, than he oesttherwise would have; (2) haagresent or future property
interest diminished; (3) be deprived of momeyproperty to which her she has a cognizable
claim; or (4) be required to & into a transaction, cost money or property, that would

otherwise have been unnecessary. Kwikset Gorpuperior Court, 5Cal. 4th 310, 323 (2011)

Proposition 64 “added a requireméimat a UCL plaintiff's ‘injuryin fact’ specifically involve

‘lost money or property.”_1d. at 324.

Here, plaintiff is able to show a significdnss, as she has been in default since 2011, and

her arrears are almost 200k as of August 2017 BQ 6 at 19-21, 33-36. Itis true that the
nonjudicial foreclosure proceedings will resulthe loss of her home. However, plaintiff has

failed to show that defendant caused her lossnibgir business practice or false advertising.

Obesity Research Institute, 165 F. Supp. 3at Plaintiff has made only conclusory
allegations, such as “defendant failed to actaadjfaith as they take fees for services, but do{not
render them competently and in compliance ajpplicable law.” ECF No. 1 at 14. Such
allegations fall far short of what is necessar{state a claim to relief that is plausible on its
face.” Igbal, 556 U.S. at 678. Accordingly, pidgff's claim that defedant violated the UCL
cannot withstand a motion to dismiss.

6. Claim to Quiet Title

Plaintiff improperly seeks to gei title to the Subject Propgrtstating that the defendant

has no right to title or interest the property. ECF No. 1-1 at 8. A borrower may not quiet tifle

&N

against a secured lender withdiust paying the outstanding detmd which the mortgage or dee

of trust is based; the cloud on title remainsluhe debt is paid. Luceras v. BAC Home Loans
11




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Servicing, LP., 221 Cal. App. 4th 49, 86 (2013). Adesl above, defendant has a right to title

the property, as it is the current beneficiahy.addition, plaintiff has not fully paid off her

n

mortgage, and for that reason cannot quiet titleresg defendant. ECF No. 5 at 16; ECF No. 6-1

at 33-35. Accordingly, plaintiff failso state a claim to quiet title.
7. Slander of Title

Plaintiff cannot bring a clairfor slander of title. Plaiiff asserts that defendant

wrongfully caused the recording thfe notice of default and notice wiistee’s sale because it did

not have lawful authority in th8ubject Property. ECF No. 1-1%t Slander or disparagement

of

title is accomplished if a publication is reasblyaunderstood to cast doubt upon the existence or

extent of another’s interest land. _Fearon v. Fodera, 1691C370, 379-80 (1915); Hill v. Allan,

259 Cal. App. 2d 470, 489 (1968). The elementsetdit are: (1) a falication, (2) without

privilege or justification, (3jalsity, and (4) direct pecuniaftgss. _Trucks Ins. Exchange v.

Bennett, 53 Cal. App. 4th 75, 84 (1997). Under Cal. Code § 2924(a), a trustee, mortgage
beneficiary or any of their autheed agents may commence the foreclosure process. In init
the nonjudicial foreclosure process, a trustee macsird a notice of defaihnd a notice of sale.
Id. Recordation of a notice of f@ilt and a notice of $aare privileged and cannot form a bas

of liability in court. Cal. Civ. Code § 2924(d)(1).

Here, defendant had the ability to commetineeforeclosure process as the current DQT

beneficiary. In addition, plairificannot bring a slander of titldaim under the notice of defaull

and sale, as they are privileged recordatiah. Accordingly, this claim cannot be maintained.

D. Amendment Would Be Futile

2 Or

ating

S

For the reasons explained above, none of plaintiff's causes of action state a claim upon

which relief may be granted. Leave to amenulusdh be granted if itgpears possible that the

defects in the complaint could berrected, especially & plaintiff is pro se._Lopez v. Smith, 2

D3

F.3d 1122, 1130-31 (9th Cir. 2000) (en banc); Gatdnited States, 70 F.3d 1103, 1106 (9th Cir.

1995) (“A pro se litigant must bgiven leave to amend his or her complaint, and some notice of

its deficiencies, unless it is absolutely clear thatdeficiencies of the complaint could not be

cured by amendment.” (citing Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987))). However,
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if, after careful considation, it is clear that eomplaint cannot be curdey amendment, the court
may dismiss without leave to amend. Cato, 70 F.3d at 1105-06.
Here, as explained above, the judicially oetl documents establish beyond dispute that

defendant Wells Fargo was the angl lender and remains the bewédry of the Deed of Trust.

—+

As such, it has the legal right to initiate forecl@suPlaintiff's challenge to defendant’s authorjty
to foreclose cannot be cured by amendméiot: the reasons prisusly explained, her
securitization theory and claims for negligencelation of the HBOR, quiditle and slander of
title all fail as a matter of law. The documemgteecord supports theonclusion that plaintiff

cannot allege additional facts thvabuld cure the deficiencies tie UCL and good faith and fai

-

dealing claims. This conclusionfisrther supported by the boilerpanature of those causes of
action in combination with plaintiff's repeatéailure to respond to the motion to dismiss.
Accordingly, the undersigned concleddat amendment would be futile.
[II.  CONCLUSION
For all the reasons set forth above]$THEREBY RECOMMENDD that defendant’s
motion to dismiss (ECF No. 5) be GRANTED &ahdt this case be dismissed with prejudice.

These findings and recommendations are submitted to the United States District Jydge

assigned to this case, pursuanth® provisions of 28 &.C. § 636(b)(l). Within twenty-one (21

N

days after being served with these findiagsl recommendations, plaintiff may file written
objections with the court. Such document shdndctaptioned “Objectiort® Magistrate Judge’s
Findings and Recommendations.” dab Rule 304(d). Plaintiff iadvised that failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: June 14, 2018

m'n_-— %‘h—L—
ATTLISON CLAIRE
UNITED STATES MAGISTREATE JUDGE

13




