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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ARMANDO C. RAMOS, No. 2:18-cv-00930 TLN AC (PS)
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | VICTORIA J. HICKS and ALIREZA NIA,
15 Defendants.
16
17 Plaintiff is proceeding in this action pro. s€his matter was accordingly referred to the
18 | undersigned by E.D. Cal. 302(c)(2Blaintiff previously filed a rguest for leave to proceed in
19 | forma pauperis (“IFP”), and submitted the affidaequired by that statute. See 28 U.S.C.
20 | 81915(a)(1). The court granteajmitiff IFP status, but dismisséus initial complant with leave
21 | to amend for failure to state a claim upon whielef could be granted. ECF No. 3. Plaintiff
22 | timely filed a First Amended Complaint (“F2X). ECF No. 4. Upon thorough review, the
23 | undersigned finds that plaintif’FAC does not state a claim ahdt further amendment would
24 | be futile.
25 I. SCREENING
26 The federal IFP statute requires federal caortfismiss a case if the action is legally
27 | “frivolous or malicious,” failso state a claim upon which refimay be granted, or seeks
28 | monetary relief from a defendant who is immdireen such relief. 28 U.S.C. § 1915(e)(2).
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Plaintiff must assist the court in determiningestrer or not the complaint is frivolous, by drafting

the complaint so that it complies with the Federal Rules of Civil Procedure (“Fed. R. Civ. P

Under these Rules, the complaint must canfd) a “short and plain statement” of the

basis for federal jurisdiction (that ihe reason the case is filed in tb@urt, rather than in a state

court), (2) a short and plain statent showing that plaintiff sntitled to relief (that is, who

harmed the plaintiff, and in what way), andl §3demand for the relief sought. Fed. R. Civ. P.

8(a). Plaintiff's claims must beet forth simply, concisely and ditgc Fed. R. Civ. P. 8(d)(2).
A claim is legally frivolous when it lacks an arguable basis either in law or in fact.

Neitzke v. Williams, 490 U.S. 319, 325 (1989).réviewing a complaint under this standard,

court will (1) accept as true all dfe factual allegations contathe the complaint, unless they
are clearly baseless or fancif(2) construe those allegationstie light most favorable to the
plaintiff, and (3) resolve all doubts in the piaif's favor. See Neitzke, 490 U.S. at 327; Von
Saher v. Norton Simon Museum of Art atsBdena, 592 F.3d 954, 960 (9th Cir. 2010), cert.

denied, 564 U.S. 1037 (2011).
The court applies the same rules of construction in determining whether the complg

states a claim on which relief can be granted. Erickson v. Pardus, 551 U.S. 89, 94 (2007)

must accept the allegations as true); ScheuBhodes, 416 U.S. 232, 236 (1974) (court must

construe the complaint in the light most favorablethwplaintiff). Pro se pleadings are held to

less stringent standard thdrose drafted by lawyers. Haines v. Kerner, 404 U.S. 519, 520

(1972). However, the court need not accept as true conclusory allegations, unreasonable

inferences, or unwarranted deductions of.fabestern Mining Council v. Watt, 643 F.2d 618,

624 (9th Cir. 1981). A formulaic recitation of the elements of a cause of action does not s

to state a claim._Bell Atlantic Corp. v. Twbig, 550 U.S. 544, 555-57 (2007); Ashcroft v. Igh

556 U.S. 662, 678 (2009).

To state a claim on which relief may be deah the plaintiff musallege enough facts “tq
state a claim to relief that is plausible onfggse.” Twombly, 550 U.S. at 570. “A claim has
facial plausibility when the plaintiff pleads faetl content that allows the court to draw the

reasonable inference that the defendant is lifblthe misconduct alleged.” Igbal, 556 U.S. a
2
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678. A pro se litigant is entitled tnotice of the deficiencies the complaint and an opportunity
to amend, unless the complaindsficiencies could not be cured by amendment. See Noll v.
Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987), supersed other grounds by statute as state
Lopez v. Smith, 203 F.3d 1122 (9th Cir.2000)) (en banc).

A. The Complaint

The fact asserted in plaintiff's FAC are neadgntical to those asserted in his original
complaint. Compare, ECF Nos. 1 and 4. Riffibrings suit againstwo individuals who are
apparently employees of the ttbd States Patent and Tradekn@ffice ("USPTO”). ECF No. 4
at T 1. Plaintiff asserts thtlte defendants “ignored the plaifis granted Petition To Make
Special for Advancement of Examination of thiégdels patent applicatiothereby unnecessarily
delayed its processing for over 2 %2 years causimgnmiich concern and emotional distress.”
Plaintiff alleges that after twand a half years of efforts tmrrect the allegedly non-compliant
amendments to plaintiff's patent applicatitim defendants “totallgisregarded, nullified,
superseded, and ‘trashed out’ a# ttimendments” that plaintiff woek on. _Id. at § 2. Plaintiff
assets that he felt anger because defendants wastide. Id. at I 4Plaintiff assets that on
July 13, 2016, defendants issued a Revised Office Action that supeespdrdous Office
Action issued on May 23, 2016, which reiterated their comments and further prolonged plg
suffering. _1d. at 1 5. Plaintiff believes defenttaviolated the Feddrdorts Claims Act and
caused him pain and suffering. Id. at 6.

B. Analysis

Plaintiff's FAC requires dismissal on scr@enfor the same reasons that his original,
nearly identifical complaint was dismissed. Ewadter amendment, and after the court isntruc
plaintiff as to the requirements for stating arolathe FAC does not plainly set forth the basis
plaintiff's entitlement to legal relief as requirby Fed. R. Civ. P. 8(a)lZ3). The complaint
does not specify the roles of the named defendaniteipatent denial, edentify any acts of
either defendant which suggestidantifiable theory of civil liabity. In sum, the court cannot
tell from examining the complaint what legalomg was done to plaintiff, by whom and when.

The court previously informed plaintiff thatdicial review of tle denial of a patent
3
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application is limited to the Court of Appeals the Federal Circuit, pursuant to 35 U.S.C. § 1
following appeal to the Patentidt and Appeal Board under § 134(alhe court also previously
notified plaintiff that a civil acbn to obtain a patent may be filedthe U.S. District Court for
the Eastern District of Virgia, following administrative appegbursuant to 8 145. Although th
issue of missed deadlines is leg=arly pled in plaintiff's FAC]t is worth noting that the court
already instructed plaintiff that to the extent he believes the actions of defendants Hicks ar

caused him to miss deadlines related to the admatiist appeal process,duallegations fail to

41,

e

1d Nia

state a claim on which relief could be grantedothrer words, even if the defendants mishandled

plaintff's patent application, the court cannadcern any legal basis for a damages lawsuit
against them.

In his FAC, plaintiff alleges a violation oféhFederal Tort Claims Act, but there is no
such claim. The FTCA provides a waiver of/ereign immunity for the United States where &
federal employee violates certain state tort |atxdoes not provide an independent cause of

action. Delta Sav. Bank v. United States, 265 F.3d 1017, 1024 (9th Cir. 2001). The FAC

not allege or imply any tort thepof liability that might implcate the provisions of the FTCA.
Because plaintiff has failed to identify a progause of action and has, for the second time,
presented no facts that support legjalm, his case must be dismissed.

Although leave to amend is typically grantegto se litigants, it isiot appropriate wher
it is clear that amendment would be futile. IN@09 F.2d at 1448 (9th Cir. 1987). Such is the
case here. Plaintiff was given leave to amend ariteclear instructionsegarding how to bring
a complaint that would be able to withstancesaing. Plaintiff's FACcontains deficiencies
nearly identical to those in his original complaiftaintiff's addition ofa “cause of action” in hi
FAC that is not a true cause of action lend#hier weight to theanclusion that a second
opportunity to amend would be futile. Basedtlo@ content of plaintiff's FAC, the undersignec
finds that his case must be dismissed without leave to amend.
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V. CONCLUSION

Accordingly, IT IS HEREBY RECOMMENDEDhat plaintiff's FAC (ECF No. 4) be
dismissed without leave to amemtehat this case be terminated.

These findings and recommendations are suediti the United States District Judge
assigned to the case, pursuarth® provisions of 28 U.S.C. § 63¢(b). Within twenty one day
after being served with these findings and necendations, plaintiff maftle written objections
with the court and serve a copy ohgarties. _Id.; see also LocBule 304(b). Such a documen
should be captioned “Objectiots Magistrate Judge’s Findingsd Recommendations.” Failu
to file objections within the specified time masive the right to appeal the District Court’s

order. _Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998); Martinez v. Ylst, 951 F.2d 11

1156-57 (9th Cir. 1991).
DATED: May 18, 2018 , -
m’z——— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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