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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 FRANK WILLIAM RACKLEY, No. 2:18-cv-0948 MCE GGH P
12 Petitioner,
13 V. FINDINGS AND RECOMMENDATIONS
14 HUNTER V ANGLEA,
15 Respondent.
16
17
18 | Introduction and Summary
19 Petitioner, convicted of rape in a brutal esrof two prostitute rapes, has filed a federal
20 | habeas corpus petition. The undersignedim@®ughly reviewed the Petition, Answer and
21 | Traverse as the issues discussed therein werdicagih.  After that revéw, discussed at length
22 || below, the undersigned recommeitlaiat the petition be denied.
23 | Factual Background
24 The facts of the case are imfant to understand the contextthe issues presented.
25 | Those background facts are taken from the Coulippieal Third Appellate District (“Court of
26 | Appeal”) opinion in People v. RackleypNC072249, 2016 WL 68203874 Ct. App. Nov. 18,
27 | 2016).
28 || /Ml

1

Dockets.Justia.com


https://dockets.justia.com/docket/california/caedce/2:2018cv00948/334178/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2018cv00948/334178/18/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Defendant Frank William Rackley, Sr., forcibly raped C.M. and J.D.,
whom he picked up under the pretext of paying for sex. He also
forcibly penetrated C.M.’s vagirend anus with his fingers. A jury
convicted defendant of two counts of forcible rape (Pen. Code, 8§ 261,
subd. (a)(2))1 and two counts of fre sexual penetration (8§ 289,
subd. (a)(1)). The jury also found defendant committed an offense
specified in section 667.61, subdiwasi(c), against more than one
victim. (8 667.61, subd. (e)(4).) In a bifurcated proceeding, the trial
court found defendant was preugly convicted of robbery—a
serious felony offense (8§ 667, subd. (a)) and a strike offense within
the meaning of the three strikdesv (88 667, subds. (b)-(i), 1170.12,
subds. (a)-(d))—and he had senfedr prior prison terms (§ 667.5,
subd. (b)). The trial court sentenced defendant to serve an
indeterminate term of 120 yeate life in state prison, plus a
consecutive determinate term of ydars, and imposed other orders.

*kkk

Rape of C.M. (Count 1-3)

On June 22, 2011, C.M. was working as a prostitute on Watt Avenue
in North Highlands. Around 10:32m., defendant pulled up in ared
pickup truck and told her to “get.” C.M. complied. Inside the
truck, defendant agreed to pay $100 sex, “basically a quickie,”
with the understanding he would hawewvear a condom. C.M. then
directed defendant to a nearbgdtion to perform the agreed-upon
sex act, but they both deciddgte location was too crowded.
Defendant said he knew of atte place and drove to a secluded
parking lot on Roseville Road. After they parked, C.M. said she
would “get naked” as soon asesteceived her “donation.” Without
responding, defendant “jumped” on C.M., pulled her shorts down to
her “mid thigh area,” and “placeddh into like a pretzel shape [with
her] legs above [her] neck,” holding her in that position with one
hand as he penetrated her anud g&agina with the other hand.
Defendant told C.M. she was “dirty and disgusting,” among other
insults. He then informed her that “he wouldn’t pay for it anyways”
and inserted his penis into hemgina without a condom. Without
consenting to have sex with defendant, C.M. asked him to put on a
condom. As she explained: “I was being raped. | didn’t want to be
raped and come back with HI@r any kind of other disease.”
Defendant refused, saying he knew she did not have any diseases
because she asked him to use a condom.

After the rape, defendant left tlreick cab througkhe passenger side
door and walked a short distanaway from the truck, where he
either ejaculated or urinated tive ground. C.M. described: “I didn’t
see any fluid come out of hirbut there was a shaking movement
that he was doing with his hand, and at that time | was pulling my
clothes back up as | was lookinghatn to see if maybe | could run
or not run, but I decided not to runWhen defendant returned to the
truck, he offered to give C.M. ade, apparently back to the location
where he had picked her up on th\&venue. She decided to accept
the ride, and having noticed daflant had a swastika tattoo on his
chest, C.M. used white suprenstcslang—-“do | have your skin on
this"—to ask for his assurance hotg else would happen to her.
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Defendant responded: “Get the fuck out.” C.M. got out. Defendant
drove away, leaving C.M. to walk down Roseville Road in search of
help. Eventually, she was ablefliemy down a passing car, the driver
of which allowed her to use hill phone and drove her to a nearby
restaurant. A short time later, C.Mcsusin arrived and drove her to
the hospital.

C.M. was interviewed by police #te hospital. She revealed the
details of the rape and described agacker, but &d about working

as a prostitute because she did not want to be arrested. C.M. declined
to have a rape examination done when she was told the examination
would be performed in Rosevill&She explained she did not want to

go that far for the examination and she did not believe defendant
ejaculated inside of her, “so [thes@uld be] no evidence to collect.”
About a month later, C.M. partgated in preparing a composite
sketch of the rapist. The sketclelided a swastika tattoo on the left
side of the rapist’s chest ancetletters “SAC” tattooed in a semi-
circular formation on his stomach.

Rape of J.D. (Count 5)

On July 22, 2011, J.D. was workingagrostituteon Watt Avenue.

She was 16 years old. Around 11@f., she walked down Auburn
Boulevard to Edison Avenue, wigedefendant pulled up in a red
pickup truck. Defendant askedsifie was “dating.” J.D. said, “yes”
and got in the truck. Defendant fad onto the freeway. When J.D.
asked where they were going, defemd#pld her to “sit back and
relax.” He then exited the freeway at Fulton Avenue and drove to a
“dark area” near Del Paso CountClub. Defendant parked the
truck, unzipped his pants, and placed his penis in J.D.’s mouth. She
began to cry. Defendant then pulled J.D.’s underwear down and
climbed on top of her. He lifted sishirt to his chin, revealing his
tattoos, pinned her arms above her head, and then inserted his penis
in her vagina. J.D. pleaded with defendant repeatedly, “please don’t
do this,” which he ignored. Aew minutes later, defendant
ejaculated inside of her. He themmoved his penis and said: “[S]hut
up, bitch, or I'll slap you.”

After the rape, defendant took J.D.’s cell phone and opened the
passenger side door. Seeing sombisfejaculate was on the seat,
defendant used a receipt that was in the truck cab to wipe it off, and
then threw the receipt out the dodrD. stepped out of the truck and
asked for her phone back. Defendant drove off and threw the cell
phone out the window a short distenaway. After picking up her
cell phone, J.D. ran until she camipon a gas station and saw a
woman in the parking lot. Sheld the woman what had happened
and was directed to a sheriff'sgi@tment substation up the street.
When J.D. arrived at the substation, she was “hysterical and
sobbing.” She reported the rapeaaleputy in the parking lot and
described the rapist, but lied abaudrking as a prostitute because
she was “scared [she] would goj#&il.” Another deputy drove J.D.

to the crime scene, where the ret&ips collected as evidence. J.D.
was then driven to the hospital, where a rape examination was
performed.
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Defendant’s Identity as the Rapist

Less than a week after he rapeD.Jdefendant was arrested in a
parking lot next to his red pickupuck. The tattoos on defendant’s
chest and stomach matched those on the composite sketch prepared
based on C.M.’s description of thapist. C.M. also described a
small crack in the truck’s rearexv mirror that matched the truck.

About two months later, C.M. idefigd defendant in a photo lineup,
noting next to his photograph: “[fis is the man that raped me.”

At trial, both C.M. and J.D. identified defendant as the rapist. While
C.M. was at first unable to idefytianyone in thecourtroom as the
rapist, a short time later, she stated: “I'd like to take—take it back. |
believe that's the man right herddentifying defendant, she stated:
“Yeah. Yeah. That's the man.”

Defendant’s DNA also matched thaita sperm fragment collected
during J.D.’s rape examination.

People v. Rackley, 2016 WL 6820387, at *1-3.

Issues Presented

Petitioner raises the issuesre which were raised on direct appeal. Statement of the

issues has been somewhat shortened and set forth as petitioner’s contentions:

1.

2
3
4.
5
6
7

Introduction of Unduly Prejudial Evidence—the Tattoo;

. Ineffective Assistance of Counsel—teae to Ask for a Change of Venue

. Failure to Dismiss Juror 7

After Juror Replacement, the Juryiled to Begin Deliberations Anew

. Failure to Respond to Jury Request No. 3;
. Denial of Motion to Sever,
. Introduction of the Complaining Witness’ Age; and

8.

Exclusion of Complaining Witnesses’ Prior Crimes

AEDPA Standards

All merits issues in Section 2254 cases foraltthe state courts have ruled are viewec

through the prism of AEDPAThe well recognized stanats are set forth below:

The statutory limitations of the power of fedlecourts to issue habeas corpus relief for

persons in state custody is provided by 28 U.S.C. § 2254, as amended by the Antiterrorisy

Effective Death Penalty Act of 1996 (“ABPA”). The text of § 2254(d) states:

4
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An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgmentadbtate court shall not be granted
with respect to any claim that was adjudicated on the merits in State
court proceedings unless the adjudication of the claim—

(1) resulted in a desion that was contrary to, or involved an
unreasonable application of, cleargstablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying § 2254(d)(1), cleatyablished federal lamonsists of holdingy
of the United States Supreme Court at thetohthe last reasonetiate court decision.

Thompson v. Runnels, 705 F.3d 1089, 1096 (9th Cir.2(xit¥)g Greene v. Fisher, 565 U.S. 3

39 (2011)); Stanley v. Cullen, 633 F.3d 852, 859 @tt2011) (citing Williams v. Taylor, 529

U.S. 362, 405-406 (2000)). Circuit precedent maybeotused to refiner sharpen a general
principle of Supreme Court jurigpdence into a specific legal ruleat th[e] [Supreme] Court ha

not announced.”_Marshall v. Rodgers, 569 B&.63-64 (2013) (citin@arker v. Matthews,

587 U.S. 37, 48 (2012)). Nor may it be used toédatne whether a particular rule of law is s
widely accepted among the Federal Circuits thabitld, if presented tth[e] [Supreme] Court,
be accepted as correct. Id.

A state court decision is “contrary to” cleadgtablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C

precedent on “materially indistinguishable” facts. Price v. Vincent, 538 U.S. 634, 640 (200

Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s

decisions, but unreasonably applies that prindpkhe facts of the prismer’s case. Lockyer v.

Andrade, 538 U.S. 63, 75 (2003); Williams, supra, 529 U.S. at 413; Chia v. Cambra, 360 F

997, 1002 (9th Cir. 2004). In this regard, a fetleadeas court “may not issue the writ simply
because that court concludes in its independelgiment that the relemastate-court decision

applied clearly established fedela@av erroneously or icorrectly. Rather, that application must

also be unreasonable.” Williams, supra, 529 dt312. See also Schriro v. Landrigan, 550 U.

5
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465, 473 (2007); Lockyer, supra, 538 U.S. at 75 (ihed enough that a federal habeas court, [in

its independent review of the ldgpiestion,’ is left with a ‘firmconviction’ that the state court
was ‘erroneous.”) “A state court’s determinatithat a claim lacks merit precludes federal
habeas relief so long as ‘fairminded jurists could disagree’ on the correctness of the state court'’

decision.” _Harrington v. Richte562 U.S. 86, 101 (2011) (qug Yarborough v. Alvarado, 54!

U.S. 652, 664 (2004)). Accordingly, “[a]s a cai@h for obtaining habeas corpus from a fedeyal
court, a state prisoner must show that theestaurt’s ruling on the claim being presented in
federal court was so lacking in justifiaati that there was amrer well understood and

comprehended in existing law beyond any possgitidir fairminded disagreement.” Harringtor

supra, 562 U.S. at 103.
The court looks to the lastasoned state court decisiontlas basis for the state court

judgment. _Stanley, supra, 633 F.3d at §&8binson v. Ignacio, 360 F.3d 1044, 1055 (9th Cir

2004). If the last reasoned state court deciatpts or substantially eorporates the reasoning
from a previous state court decision, this tooay consider both decisions to ascertain the

reasoning of the last decision. Edwards v. Lamarque, 475 F.3d 1121, 1126 (9th Cir. 2007) (en

banc). “[Section] 2254(d) does netguire a state court to giveasons before its decision can pe

deemed to have been ‘adjudicated on the mérikgarrington, supra, 562 U.S. at 100. Rather,

“[wlhen a federal claim has beeregented to a state court and the state court has denied relief, it
may be presumed that the state court adjudidatdlaim on the merits in the absence of any

indication or state-law procedunalinciples to the contrary.tl at 99. This presumption may b

(1%}

overcome by a showing “there is reason to tlsiokne other explanation for the state court’s
decision is more likely.” 1d. at 99-100. Similg when a state court decision on a petitioner’s
claims rejects some claims but does not expreskiyess a federal claim, a “federal habeas cpurt
must presume (subject to rebuttal) that the f@lddaim was adjudicated on the merits.” Johnspn

v. Williams, 568 U.S. 289, 293 (2013). When itisar, however, that a state court has not

reached the merits ofpgetitioner’s claim, the deferential stard set forth in 28 U.S.C. § 2254(d)

does not apply and a federal habeas court reustw the claim de novo. Stanley, supra, 633

I
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F.3d at 860; Reynoso v. Giurbino, 462 F.3d 1999 (9th Cir. 2006); Nulph v. Cook, 333 F.J

1052, 1056 (9th Cir. 2003).
The state court need not hasited to federal authority, @ven have indicated awarenes

of federal authority in arrivig at its decision. Early v. Paak 537 U.S. 3, 8 (2002). Where the

state court reaches a decision on the meritptavides no reasoning to support its conclusion
federal habeas court independemdlyiews the record to determinvhether habeas corpus relig

is available under § 2254(dstanley, supra, 633 F.3d&6G0; Himes v. Thompson, 336 F.3d 84

853 (9th Cir. 2003). “Independent review of tleeard is not de novo review of the constitutiot
issue, but rather, the lyrmethod by which we can determineether a silent state court decisi
is objectively unreasonable.” Idt 853. Where no reasoned demisis available, the habeas
petitioner still has the burdesf “showing there was noasonable basis for the state

court to deny relief.” Harrington, supra, 562 UaB98. A summary denial is presumed to be

denial on the merits of the {@ner’s claims._Stancle v. Clay, 692 F.3d 948, 957 & n. 3 (9th

2012). While the federal court cannot analyze yusat the state court did when it issued a
summary denial, the federal courtist review the state court record to determine whether th

was any “reasonable basis for the state coutetty relief.” Harringtonsupra, 562 U.S. at 98.

This court “must determine what arguments ewoties ... could have sumped, the state court’s
decision; and then it must ask whether it isgide fairminded jurists add disagree that those

arguments or theories are inconsistent withapplication was unreasomalpequires considerin
the rule’s specificity. The more general thierahe more leeway courts have in reaching

outcomes in case-by-case determinations.”atdlO1 (quoting Knowles v. Mirzayance, 556 U.

111, 122 (2009)). Emphasizing the stringency f $fandard, which “stops short of imposing
complete bar of federal court relitigation of claims already rejected in state court proceedir

the Supreme Court has cautioned that “evstiang case for relief does not mean the state

court’s contrary conclusion was unreasonabld.”at 102 (citing Lockyer v. Andrade, 538 U.S|

63, 75 (2003)).
With these principles in mind the court turns to the merits of the petition.

I
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Discussion

A. Introduction of Unduly Prejudial Evidence—the Tattoo

The trial court denied a pretmadtion to exclude the specific identification of a swastik
tattoo on the body of petitioner. As relatedha facts, petitioner hashown this body marking
to the victims/complaining witnesse Petitioner believes that the swastika is so hateful, see
No. 2 at fn. 3, that no matter the relevardige process was violated by its admission.

Petitioner seemingly briefs thgsue in part as if thisotrt were free to apply federal
lower court precedent, or to go its own wait lhelieves a “really serious” violation of due
process occurred. As set forth in the AEDPA staaiglgpetitioner must cite to a United States

Supreme Court case which holds opbe precise issue presented.

Under AEDPA, even clearly errooes admissions of evidence that
render a trial fundamentally unfair may not permit the grant of
federal habeas corpus relief if fotbidden by “clearly established
Federal law,” as laid out by theifreme Court. 28 U.S.C. § 2254(d).
In cases where the Supreme Cduats not adequately addressed a
claim, this court cannot use itsvn precedent to find a state court
ruling unreasonabléiusladin,549 U.S. at 77, 127 S. Ct. 649.

The Supreme Court has maderwdew rulings regarding the
admission of evidence as a violatiof due process. Although the
Court has been clear that a writ slibloe issued when constitutional
errors have rendered thatrfundamentally unfaisee Williams529

U.S. at 375, 120 S.Ct. 1495, it has not yet made a clear ruling that
admission of irrelevant or overtjyrejudicial evidence constitutes a
due process violation sufficient twarrant issuance of the writ.
Absent such “clearly establish&@&deral law,” we cannot conclude
that the state court's ruling was an “unreasonable application.”
Musladin 549 U.S. at 77, 127 S.Ct. 6489nder the strict standards

of AEDPA, we are therefore without power to issue the writ on the
basis of Holley's additional claims.

Holley v. Yarborough, 568 F.3d 1091, 1101 fn. 2 (9th Cir. 2009) (emphasid)aaad¢ing that if

it were free to rule on the issue, the Ninth Girevould have found a viation of due process.)

See also Mejia v. Garcia, 534 F.3d 1036, 1046 (9th Cir. 2008); AtbekfcDaniel, 458 F.3d

860, 866 (9th Cir. 2006); Soojian v. Lizarrag@18 WL 3155617 (E.D. Cal. June 25, 2018);

Jones v. Spearman, 2018 WL 424402, *4 (N.O. @an. 16, 2018); Garcia v. Madden, 2018

910184, *15 (C.D. Cal. Jan. 5, 2018).

Holley and its progeny did not hold thathie court believes serious due process
8
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violation exists, it is free taule on the issue of admissionpkjudicial evidence. “Without
power to rule” means just that— it does not mean “sometimes has the power to rule and
sometimes not.” Thus, it does not matter whetherethdence analysis tfie Court of Appeal
was spot on, dubious, or estnely unreasonable. No cognizable federal claim exists.

Petitioner cites Dawson v. Delaware, 503 W50 (1992) for the propdsn that overtly

prejudicial evidence may be a due procestation. However, the difference between
Dawson and the instant case, as well as thescaited above, is that the Aryan Brotherhood
evidence introduced in Dawson wagally irrelevantas well as prejudicial. Dawson found the
due process violation becauselw lack of relevance, not simply because it was prejudicial.
Petitioner does not contest the relevance of the evidence herein—just that it was prejudicigl.
Relevance makes all the difference as to whethecanetate a federal alaiin habeas involving
the admission of prejudicial evidence.

Petitioner further argues in the traversat ththe prejudicial evidence admission would
result in a fundamental violation of due proceéfsss, actionable in federal habeas. Such an
argument blows a hole in Holley, et al., so largs tholley would stand fonothing. That is, in
federal habeas thr@ne qua norior any alleged due processa@ is that it resulted in a
fundamental violation of a fair tligas there is no such thingeniminal prosecutions as a “slight”
violation of due process as opposed to a doeqss violation involving fundamental fairness.
All due process violations stemng from state criminal proseions by definition violate some
fundamental fairness. If all pgoner had to do was label hasserted evidence admission error
as one involving “due process,” a federal clarould be stated everyntie. Petitioner’s citation

of Estelle v. McGuire, 502 U.S. 62, 70, (1992)eslmot assist his caas Alberni, supra,

expressly held that Estelle had reserved theisfwhether the admission of prejudicial evidehce

could result in a cognizable dpeocess claim in federal habeas. Alberni, 458 F.3d at 866. The

undersigned is not frae ignore that holding.

! Petitioner cites to Windham v. Merkle, 163 F.3d 1092, 11H32(@ 1998) for the proposition
that unduly prejudicial, evidere admission, due process errory e reviewed. [...continued]
However, Merkle was not an AEDPA case, andtéccto non-AEPA casesifohis rule. Thus, it
does not stand for authority that the Supr&voert has recognizeddue process claim for

9
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This claim should be denied.

B. Ineffective Assistance of Counsel—kae to Ask for a Change of Venue

Petitioner correctly packages higjpdicial venue claim based @iolation of state law in
an ineffective assistance of counsehtext as that is one of th@wv instances where a violation pf
state law may be assessed in federal habeasdi$bussion by the Court Appeal is, of course

the focus in an AEDPA case.

A.
Additional Background

This case generated some padtripublicity.  According to
defendant’s motion for new trial, the publicity was “substantial” and
the fact J.D., a minor at the tinsbe was raped, “was incarcerated
prior to trial on a material witness warrant ... aroused much public
controversy and was covered exigaly in local media.” Ruling on

the new trial motion, the trial court disagreed with defendant’'s
characterization of the coveragexplaining: “Although there was
some pretrial publicity, it was not giularly extensive. Any issue
concerning knowledge of the eady any potential juror was
resolved in voir dire. There is mtowing that any juror was in any
way affected by any pretrial publig. [{] Counsel presenting the
new trial motion has failed to present anything other than a bare
assertion that trial couabwas deficient in failing to make [a change
of venue] motion. The Court finds no deficiency on the part of trial
counsel.”

A review of the record of voidire supports the trial court’s
assessment as to the extent of the publicity. Only three prospective
jurors acknowledged hearing albdlie case through the media, and
each expressed an understanding that only evidence presented in
court could be considered. After the jury was selected, before any
evidence was presented, the trial ¢mstructed the jury: “You must

not allow anything that happens odtsiof the courtroom to affect
your decision. During the trial doot read, listen to or watch any
news report or commentary abdhbe case from any source.” Two
days later, the trial court instructed the jury: “I wanted to re-
emphasize the order that | have m#us you cannotiew any kind

of publicity about the case; no madaccounts at all, or read any
media accounts, anything like that. [{]] There was an article in the
Sacramento Bee. | have saved that article. At the end of the trial |
will give it to you, but you may natead any articles, discuss any
articles. Don'’t let anyone talwith you about anything they have
read, seen, or heard. [f] Y&l understand that? [f] You all

admission of unduly prejudicial evidence. In @went, Merkle at 1103, s held that if any

permissible inference could be drawn from thiglence, it did not violatdue process. Clearly,
the permissible inference from the tattoo evidence was its high relevance to the identificatjon of
petitioner as the rapist.

10
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understand the importee of it?” The jury answered in the
affirmative.

B.
Analysis

A criminal defendant has the rigtat the assistance of counsel under
both the Sixth Amendment to the United States Constitution and
article 1, section 15, of #h California Constitution. Reople v.
Ledesma(1987) 43 Cal.3d 171, 215.) iBhright “entitles the
defendant not to some bare atmnce but rather to effective
assistance. [Citations.] Specifically entitles him [or her] to ‘the
reasonably competent assistance ohtorney acting as his [or her]
diligent conscientious advocate.’ [Citations [Bi¢l., quotingUnited
States v. DeCostéb.C.Cir. 1973) 487 F.2d 1197, 1202.) “ ‘In order
to demonstrate ineffective assistance of counsel, a defendant must
first show counsel’s performance svaleficient” because his [or her]
“representation fell below an objeatigtandard of reasonableness ...
under prevailing professional norms.” [Citations.] Second, he [or
she] must also show prejudicewing from counsel's performance
or lack thereof. [Citation.] Rjudice is shown when there is a
“reasonable probability that, butrfoounsel’s unprofessional errors,
the result of the proceeding wouldve been different. A reasonable
probability is a probability sufficient to undermine confidence in the
outcome.”’ ” (n re Harris (1993) 5 Cal.4th 813, 832-833; accord,
Strickland v. Washingtof1984) 466 U.S. 668, @480 L.Ed.2d 674,
693].) The burden of proving a claim of ineffective assistance of
counsel is squarely upon the defendameaple v. Camde(1976)

16 Cal.3d 808, 816.)

Defendant has not carried his beind A trial court “must grant a
motion for change of venue if ‘theig a reasonabléelihood that a
fair and impartial trial cannot bkad in the county.” The phrase
‘reasonable likelihoodin this context ‘means something less than
“more probable than not,” ” and ‘something more than merely
“possible.” ” [Citation.] In rulingon such a motion, as to which
defendant bears the burden of protife trial court considers as
factors the gravity and nature of the crime, the extent and nature of
the publicity, the size and naturetbé community, the status of the
victim, and the status of the accused. [Citation®¢dple v. Proctor
(1992) 4 Cal.4th 499, 52P(octor).) In light of this standard, on the
limited record we have before aa appeal, we cannot conclude any
reasonably competent attorney wibilave moved for a change of
venue in this case.

With respect to the gravity and negwf the charged offenses, serial
rape is certainly very serious. Wever, these crimes are less serious
than the rape, torture, and murder involvedPioctor, supra 4
Cal.4th 499, in which our Supreme@t held a change of venue was
properly denied. I¢. at pp. 514, 526.) With reept to the extent and
nature of the publicity, we havertaally no evidence on the matter.
As the party bearing the burden mfoof regardingrial counsel’'s
deficient performance, defendant slibloave offered evidence of the
extent and nature of the pulbilicin his new trial motion. I¢l. at pp.

11
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524-525 [evidence of publicity included copies of newspaper
articles, copy-notes from locallé&ision and radio broadcasts, and
the results of a telephone pubbpinion survey].) Without such
evidence, all we have on appeslthe trial court's assessment,
supported by the record of vodire, that pubcity was “not
particularly extensive.” With respeto the size and nature of the
community, we note Sacramento Courd far larger than Shasta
County, in which the trial in Proctor took place, and as the court in
that case explained: * * “The lagg the local population, the more
likely it is that preconceptionabout the case have not become
imbedded in the public consciousness.” [Citation.]Id. @t p. 525,
qguotingPeople v. Jenningdl991) 53 Cal.3d 334, 363.) Finally, on
the question of the respective status of the defendant and the victims,
neither defendant nor his victims were prominent members of the
community. And while this casapparently became controversial
because J.D., a minor, was taken into custody on a material witness
warrant, this circumstance does nadke it reasonably likely a fair

and impartial trial could ndie had in Sacramento County.

Because defendant has not demonstrated any of the foregoing factors
weighs in favor of graing a change of venue, has failed to carry

his burden of demonstrating hisatrcounsel act unreasonably in
declining to bring such a motiof.or the same reason, defendant has
also failed to carry his burderf demonstrang prejudice.

People v Rackley, 2016 WL 6820387, at *4-5

The undersigned will not repeat a boilerplditcussion regarding the law of ineffective
assistance of counsel, as that lzag been set forth in the Court of Appeal opinion. However
determination of ineffective assistance is not determiigexovoby the undersigned, but rather
through the AEDPA prism—petitioner must show ttieg decision of the Court of Appeal was
not one which could be condahby “fairminded jurists.”

There is a danger in raising ffextive assistance of counsstues on direct appeal in th
the issues are generally decided on the tecdhere was no attempt by petitioner to submit
additional evidence on direct reviewin this habeasase, and no extra-record evidence woul
be permitted in this case absent a finding thatelgal and factual rulings of the appellate cou

were AEDPA unreasonable. Cullen v. Pirgtet, 563 U.S. 170, 181-82 (2011). Thus,

petitioner’s assertions about coelis deficiencies in not makg a venue motion will be based
entirely on the record herein.
Petitioner cites to “RT 167 ut this citation involves &imony from a witness and not

pre-trial publicity issues. ECF No. 2 at 18. Ratliee references to pretl publicity are to be
12
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found in the appellate brief for the People. E€& No. 15-9 at 21- 22, 23. For the most part
these references were simply admonitions ¢opibtential jurors not teead or watch media
reports of the trial._See ECFoN15-4 at 59, 237. In the lattgitation, the trial judge mentioned
that she would save an articletire Sacramento Bee for the jurgrerusal after their trial work
was finished, and again she admonished the juryon@view media reportsbout the trial.

The undersigned has reviewed every citatiariagéh in the appell@ brief, repeated

below, and finds them to be accurate:

Here, outside of appellant’'s agsen that the case “aroused much
public controversy and was covdrextensively in local media,”
there is nothing in the record supporting a finding that a change of
venue was required. To the contratye issue of pre-trial publicity
was addressed by the court durugy voir dire. (1 RAT 74-76, 171,

236, 282; 2 RAT 310.) [footnote omittedlh total, four potential
jurors noted that they may have heard something about the case in
the news. (1 RAT 77-78; 2 RAT 31@l four stated that they would

be able to set aside what they had heard and judge the case on the
evidence presented at trial. RIAT 77-78; 2 RAT 310-311.) One of

the four was questioned by defense counsel regarding some
perceived uncertainty regarding whet or not he would be able to

set aside what he had heardRAT 152.) That potential juror was
subsequently dismissed by defense counsel. (1 RAT 168.) The other
three potential jurors that had mentioned possibly hearing some of
the pre-trial publicity were dismissed by the court after the jury had
been selected from the remaining potential jurors. Following the trial,
the court noted that, “Although treewvas some pretrial publicity, it
was not particularly extensive(3 RT 727.) As such, there is no
evidence that a motion for a chlygnof venue would have been
granted had it been raised][.]

ECF No. 15-9 at 23.

The above is the sum total of so-calledtégsive” media coverage which trial counsel
was supposed to bring up in a pre-trial moti@learly, no reasonabl®ensel would bring such
a motion on this very thin evidence of pretriabficity. No “presumed’dor actual prejudice coul

arise based on the above facts:

Prejudice is presumed when thecord demonstrates that the
community where the trial was held was saturated with prejudical
and inflammatory media publicity about the crinkideau 373 U.S.

at 726-27, 83 S.Ct. at 141durphy,421 U.S. at 798-99, 95 S.Ct. at
2035;see also Sheppard v. Maxw@84 U.S. 333, 352-55, 86 S.Ct.

2 Augmented Reporters Trangutr{(“RAT”) references are founat ECF Nos. 17 (RAT 1) and
15-7 (RAT 2).
13
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1507, 1516-18, 16 L.Ed.2d 600 (1966). Under such circumstances,
it is not necessary to dwnstrate actual biaEstes381 U.S. at 542—

43, 85 S.Ct. at 1632—-3Blayola v. Alabama623 F.2d 992, 997 (5th
Cir.1980), cert. denied, 451 §.913, 101 S.Ct. 1986, 68 L.Ed.2d
303 (1981) (quotingnited States v. Caps95 F.2d 1086, 1090 (5th
Cir.1979), cert. denied sub nobhukefahr v. United State444 U.S.
1012, 100 S.Ct. 660, 62 L.Ed.2d 641 (1980)). The presumed
prejudice principle is rarely applicabldgbraska Press Ass'A27

U.S. at 554, 96 S.Ct. at 2800, arsdreserved for an “extreme
situation.”Mayola, 623 F.2d at 997.

*k%k

Harris claims the responses of {beors on voir dire revealed actual
prejudice because 79% (81 of 103) of the prospective jurors
guestioned and 75% (9 of 12) tife petit jury were exposed to
pretrial publicity. = We disagree. Actual prejudice is not
demonstrated by a showing ofpesure to pretrial publicity. “The
relevant question is not whether the community remembered the
case, but whether the jurors ... had such fixed opinions that they
could not judge impatrtiallghe guilt of the defendantPatton 467

U.S. at 1035, 104 S.Ct. at 2891 (citingin, 366 U.S. at 723, 81 S.Ct.

at 1642). The Supreme Court haslicated that a key factor in
gauging the reliability ofjuror assurances of impartiality is the
percentage of veniremen who “will admit to a disqualifying
prejudice.”Murphy, 421 U.S. at 803, 95 S.Ct. at 2037. The higher
the percentage of veniremennaitting to a previously formed
opinion on the case, the greater the concern over the reliability of the
voir dire responses from the remaining potential jurols.

Harris v. Pulley, 885 F.2d 1354, 1361, 1363 (Bth 1988) (emphasis added).

The facts set forth in the record do not eegemmence to demonstead hint of saturated
media coverage in the communitidor does the record reflect at ekt the jurors were unable
put aside any reports of the cdlsey might have heard. Theeiifiective assistance of counsel
claim for failure to bring a praal motion should be denied.

C. Failure to Dismiss Juror 7

This claim involves the belatedagnition by a witness (a deteativand a juror that the
lived in proximity to each othre—several houses aw&pym each other. The factual summary
the Court of Appeal is in all respects consisteitih the facts proffered by the parties and will |

relied upon here:

On May 3, 2012, Detective James Hoehn of the Sacramento County
Sheriff's Department testified fdhe prosecution. The next day of
trial, May 15, 2012, the trial court noted it had “received information
from [the prosecutor] that he waontacted by Detective Hoehn, who

14
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indicated that [Juror No. 7] caatted him after trial because he
realized that he recognized ...tBetive Hoehn as a neighbor, asked
what he should do because he did not recognize the name on the
witness list. [{] Detective Hoehoontacted [the prosecutor], who
advised Court and counsel.”

The trial court then called JurdNo. 7 into the courtroom for
guestioning. The juror explained: “Well, I'm terrible with names. |
remember faces. | haven't lived in the neighborhood that long, so
when | saw [Detective Hoehn] leegnized him. And then we kind

of caught up with each other, and | said what do we do, and he goes,
| got to call them and let thekmow, you know, we knowach other,

and —” The trial court asked hothe juror “caughtup” with the
detective. Juror No. 7 explained Detective Hoehn came over to his
house, knocked on the door, and sédidvas testifying, and | thought

| recognized you as a juror. Are you a juror?” Juror No. 7 answered
he was. The detective responded: “Well, | got to call them and let
them know.” There was no further conversation about the case. Juror
No. 7 denied having any relationship with Detective Hoehn, other
than recognizing him from theeighborhood, and stated recognizing
him as a neighbor would in no way edt the juror’s abity to be fair

and impartial. After a brief sidebar, the trial court asked whether
Juror No. 7 had gone to Detee Hoehn’'s house prior to the
detective’s arrival at his housduror No. 7 acknowledged he went

to the detective’s house to bring the fact he recognized him, but
when no one answered the door, jher returned to his house.
Detective Hoehn arrived &ts house a short time later.

Defense counsel asked the trial court to dismiss Juror No. 7, noting
the prosecutor's e-mail aduwng him of the contact between
Detective Hoehn and Juror No. Mticated there had been “five or
six times” in which the detective and the juror had spoken while
living in the same neighborhood. féase counsel argued: “I think
that there is some relationstbptween the juror and the prosecution
witness. | think that the juror was somewhat cagey in indicating that
the detective had come to his hewnd originally omitting that he
himself had gone to the detectiveuse first. [{] | think there’s no
reason to have on the jury somebedpo has some relationship with

a prosecution witness. Although they don’'t seem to be friends, they
do seem to be acquaintances, andhose reasons | don'’t think it's
appropriate to have him as a juror.”

In response, the prosecutor argued: “Your Honor, neither the
detective [nor] the juror indicatettiey have any relationship other
than they are neighbors and live anier of houses away. [{] I'd
also like to note that | would nagree that the juror was being cagey
in any fashion. It just seemed e the juror was unclear as to why
the detective might have conaed knocked on his door. [1] As |
indicated at sidebar and may haakso indicated by email, the
detective told me that he hearénock on his door. He didn’t answer
the door as is his custom, but die look out the window. He saw
this man walking back to his housat that point he put two and two
together. Thought, well, now, | knowhy | recognizethat juror in
court. [f] He went down to thisyxan’s house to see what it is he
wanted, and that's how the contact occurred. So | don't believe

15
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there’s anything cagey on the parttois juror. | thnk he might not
have known exactly the circunasices under which the detective
came to his door; in other wordgjdn’t think he kner the detective
saw him walking back from his house.”

The trial court ruled: “I think this juror has been very straightforward.
He did not recognize the name, has social relationship at all.
When he realized he thought hegimti recognize him, he did what he
thought he was supposed to dog dbetective Hoehn did what he
thought he was supposed to do. Thmth realized that this is
something that should be broughthe Court’s attention. They did
so. [1] This juror indicated thdyave no social relationship. They
don't really know each other that well, very casual and, certainly,
there’s nothing in the Court’s opinidinat causes the Court to believe
that this juror should be regled. He has done nothing wrong. He
has not violated any admonition or in any way—acted in any way
that the Court finds that he did miischarge his duties or would not
continue to discharge his duties.”

People v. Rackley, 2016 WL 6820387, at * 9-10.

The Court of Appeal then went ondoalyze the situatiowhich the undersigned
discusses below.

First, however, the undersigneddaesses an analytical misdoye petitioner. At the end
of his Traverse argument, petitioner contetidg he has suppli¢dlear and convincing
evidence” that the Couof Appeal made an AEDPA unreasbleadecision. Petitioner has mac
no such showing. This is not a situation whbeeCourt of Appeal ignored facts, either of
record or outside the record, which would halearly and convincinglled to a different

conclusion by reasonable jurists. Although juri@s is a question of fact, Patton v. Yount, 46

U.S. 1025, 1037 (1984) (citing Rushen vabp 464 U.S. 114, 120 (1983) (state-court

determination that juror's deliberations were lniased by ex parte oonunications is a finding
of fact)), petitioner simply argues the legal infexes from the facts, i.e., that the undisputed f
should give rise to ariding of implied bias. Moreover, pttiner takes no issue with the fact-
finding procedures of the tripidge—he just believes a different conclusion should have beg
reached. Finally, there is no issue of actuasbiThat is, petitiomenakes no legitimate
argument from the facts thatetluror’ answers to thjudge upon inquiry in and of themselves
demonstrate an actual biagainst petitioner.

I
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Thus, the real factual argumdrdre is the application eindisputed facts to a legal
standard to arrive at the ultimate answer oéthibr the juror was sufficiently “impliedly” biasec
to be excused. In this situation, whether viewedrassue of fact or mixed issue of fact and law,
petitioner had to show first that a cognizatdeam for implied bas exists under AEDPA, and if
so, the AEDPA unreasonableness of the ultimatelcsion drawing by theial judge and Court
of Appeal.

Secondly, the undersigned finds the following discussion from Thomas v. Montgomery,

2017 WL 2854396 (C.D. Cal. Mar. 1, 2017) (braekematerial added by the undersigned) and
Hedlund v. Ryan, 854 F.3d 557 (9th Cir. 2017)héoinstructive in this situation:

A criminal defendant has a Sixth A&amdment right to a “fair trial by

a panel of impartial, ‘indifferent’ jurors.Ilrwin v. Dowd, 366 U.S.
717, 722 (1961)Dyer v. Calderon 151 F.3d 970, 973 (9th Cir.
1998). If only one juror is unduly biased or prejudiced or improperly
influenced, the criminal defendant is denied his Sixth Amendment
right to an impartial panellJnited States v. Hendri%49 F.2d 1225,
1227 (9th Cir. 1977)Dyer, 151 F.3d at 973.

The relevant test for determining whether a juror is biased is whether
the juror had such fixed opiniortat he or she could not judge
impartially the guilt of the defendanSee Davis v. Woodfor@384

F.3d 628, 643 (9th Cir. 2004). Thenth Circuit has analyzed juror
bias under two theories—actuaas and implied biasSee Estrada

v. Scribner 512 F.3d 1227, 1240 (9th Cir. 200&ctual bias is “the
existence of a state of mind thaadis to an inference that the person
will not act with entire impatrtiality.Fields v. Brown503 F.3d 755,

767 (9th Cir. 2007). “Unlike the inquiry for actual bias, in which we
examine the juror's answers on voir dire for evidence that she was in
fact partial, the issue for implied bias is whether an average person
in the position of the juror irontroversy would be prejudiced.”
United States v. Gonzale214 F.3d 1109, 1112 (9th Cir. 2000)
(citations omitted) (emphasis in original).

*k%k

Moreover, petitioner is rieentitled to habeaslief under a theory of
implied bias. “There is no clegrestablished fedal law regarding

the issue of implied bias. Tt&upreme Court hasever explicitly
adopted or rejected the doctrine of implied bidtetlund v. Ryan,
815 F.3d 1233, 1248 (9th Cir. 2016) [amended without change on
this point in 854 F.3d 557, 575 (9thrC2017)]. Accordingly, habeas
relief is unavailable under this theoryd.; see also Knowle$56

U.S. at 122Wright, 522 U.S. at 12@rewer, 378 F.3d at 955.

Thomas v. Montgomery, 2017 WL 2854396, at *9, 10.

Thus, petitioner once again has no viable claim under AEDPA.
17
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Hedlund, 854 F.3d 557 at 575.
There was nalose relationshihere between a juror who lived proximate to a witness
but who had no social connection with the witness;was there any legitimate evidence of ly
on the part of this juror to conceal the real lragivation behind the need to lie. Implied bias
cannot be presumed here.
Thirdly, even if the above were not enouglgcommend denial of the claim, the analy

of the Court of Appeal with spect to actual bias was not fzaity or legally AEDPA erroneous

Although we have presumed biasanare occasion, we have based
this finding on close relationships the fact that a juror has lied.
See, e.g., United States v. AllsGp6 F.2d 68, 71-72 (9th Cir. 1977)
(bias of bank teller employees presumed where defendant robbed
another branch of same rda and tellers had *“reasonable
apprehension of violence by bank robber&yeen v. White232

F.3d 671, 676—78 (9th Cir. 2000) (presuming bias biased on juror's
pattern of lies). However, thesmses are not clearly established
federal law. In any event, nothing the record suggests the Juror
lied during voir dire or had aase relationship with McClain.

Section 1089 gives the trial couretlhuthority to discharge a juror
who, upon good cause shown, is fouade unable to perform his
or her duty. “The determinatioof ‘good cause’ in this context is
one calling for the exercise of theurtis discretion; and if there is
any substantial evidence supporting that decision, it will be upheld
on appeal. [Citations.] A juror’'s inability to perform his or her
functions, however, must appearthme record as a ‘demonstrable
reality’ and bias may not bpresumed. [Citations.]”Reople v.
Thomag1990) 218 Cal.App.3d 1477, 148%eople v. Beelgf1995)

9 Cal.4th 953, 975, abrogated amother point as stated Heople v.
Pearson(2013) 56 Cal.4th 393, 461-462.)

Here, the record reflects no denstrable reality Juror No. 7 was
unable to perform his duties as a juio response to the trial court’s
guestioning, he explained his rtaship with Detective Hoehn was
virtually nonexistent. They lived in the same neighborhood, but had
no social relationship. Juror N@.stated nothing about Detective
Hoehn's status as a nbigor would affect his ality to be fair and
impartial. The trial court found dor No. 7’s responses regarding his
relationship with Detective Hoehn b credible. We are bound by
this credibility determination. $ee People v. Salcid@008) 44
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Cal.4th 93, 133 [analogous situatioha for-cause challenge to a
prospective juror; “such a deterration involves an assessment of a
prospective juror's demeanor ancedibility that is “ ‘peculiarly
within a trial judge’s province”’ ”].)n these circumstances, the trial
court was within its discretion nod remove Juror No. 7 from the

jury.

Nor are we persuaded by defendant’s relianc@ewople v. Hecker
(1990) 219 Cal.App.3d 1238, a casewhich the Court of Appeal
affirmed the trial court’'s decision to remove a juror after she
informed the court the defendant came to her church the previous
weekend and became a membenebponse to questioning, the juror
“was unable to give any assurance that she could decide the case
without reference to her exper@nseeing [the defendant] join her
church. ‘I think it would bother mel. would be thinking about that,
too,” she admitted.”I{l. at pp. 1244-1245.) The appellate court held
the record indicated, as a demoabte reality, the juror was unable

to perform her duty within the @aning of section 1089, explaining:
“An admission by a juror that theris a significant likelihood
extraneous matters will enter into the decisionmaking process is, in
our view, sufficient to warrant removal of the juror and substitution
of an alternate.”ldl. at p. 1245.) Here, there is no such admission.
As we have already explaineduror No. 7 stated unequivocally
Detective Hoehn'’s status as a neighiwould not affechis ability to

be fair and impartial.

Defendant also takes issue witle tvay the matter was brought to
the trial court's attention. Hergues: “Instead of contacting
Detective Hoehn at his home amyaging in the out of court private
conversation, Juror [No.] 7 should have immediately contacted the
court’s bailiff at the very momer{tiuring the in court proceedings)
when the juror recognized that he knew Detective Hoehn. Likewise,
Detective Hoehn should have immatgily notified either the bailiff

or the prosecuting attorney as s@mhe realized that Juror [No.] 7
looked familiar.  Further, Dective Hoehn (a trained law
enforcement witness) should have refused to engage in any
discussion with Juror [No.] 7 and sityglirected the juror to contact

the court.” While defendant’'s suggess as to a more appropriate
manner of bringing the matter to ttnal court’s attention have some
merit, the question on appeal is whether the record reflects, as a
demonstrable reality, that Jurblo. 7 was unable to perform his
duties as a juror. For reasons already expressed, it does not. There
was no abuse of discretion.

People v. Rackley, 2016 WL 6820387, at *10.

As observed by respondent, citing Johngawilliams, 568 U.S. 289, 306 (2013), the

analysis of juror bias pursuant@al. Penal Code seoh 1089 is co-extensive with that of fede
law. Given the thorough analysis by the Cadrfppeal, no reasonabjerist could conclude

that the appellate cawvas AEDPA unreasonable.

19
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D. Jurors Failed to Start Deliberations Anew

There is no issue here that after the casd weethe jury for deliberations, a juror was
replaced properly, and that they was instructed to startehury deliberations over again.
Petitioner believes that the judysobeyed the instruction becausf the short amount of time it
took the jury to arrive at a waict (approximately an hour arfidrty-three minutes). Petitioner
draws this inference because theyjbhad previously deliberatedrfolose to three days prior to
the juror substitution. While the inference petigodraws is reasonable, it is not the only
reasonable inference which could be drawn. Moredkie undersigned muagain start with the
issue of whether the Supreme Court has establitia¢dailure of the jury to begin deliberation

anew after a substitution @violation of due process.

Irvin v. Dowd, 366 U.S. 717 (1961), holds that thghtito jury trial is incorporated in the

Fourteenth Amendment due procemsd a later case held that‘@ésential features” of the righ

to jury trial must be preserved. WillianasFlorida, 399 U.S. 78, 100 (1970). However, no

citation is made to a Supreme Court casetti@tstart again” principle is a matter of

constitutional due process. As then Magistiiudge (now Districiudge) Mueller found:

Petitioner has cited no case nor has the court found Supreme Court
authority requiring that such an insttion be given to the jury after

an alternate has been substituted for a deliberating jurdtedk v.
Kemp 784 F.2d 1479, 1484-85 (11th @®86), the Eleventh Circuit
suggested that such an instructi®mot constitutionally compelled.

Baca v. Scribner, 2008 WL 850309 (E.D. Cal. M28, 2008); see also Juarez v. Montgomery

2019 WL 199987, at *8 (C.D. Cal. Jan. 15, 2019) (owstitutional requiremenhat the jury be
instructed to recommence dediations from the start); 8& v. Lewis, 2015 WL 179767, at *4
(C.D. Cal. Jan. 13, 2015).

As set forth in the AEDPA standards, ddeal court adjudicatg a Section 2254 habeag
petition may not take a general rule enunciatethbySupreme Court and refine it to fit an

assertion in the instant habgasceeding._Marshal v. Rogers, saipHere, the fact that the

Supreme Court has enunciated a general rule thagf#ial features” of the right to jury trial be
preserved does not permit an extrapolation tdiaee rule that whenever a juror is substituted

into a jury after deliberations have begun, thidbdeations must recommence from scratch. N
20
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may a petitioner advance an argument that because a great number of federal courts app
rule (generally because of statute or ruled, $lupreme Court would accordingly do so. Id. Tk
claim in this section should be denied because of a lack of Supreme Court authority on thg
of starting deliberations anew after thastitution of a juror during deliberations.

Even if there were such a rule, the unagrsed could not find th Court of Appeal’s

finding that the rule was not viied to be AEFPA unreasonable.

There is no question as to the miefy of the juror substitution, to
which both parties agreed. After the substitution, the trial court
expressly instructed the jury, in accordance vAdople v. Collins
(1976) 17 Cal.3d 6870llins): “One of your felbw jurors has been
excused, and an alterngieor has been selected to join the jury. Do
not consider this substitution fany purpose. [{]] The alternate juror
must participate fully in the deliberations that lead to any verdict. The
People and the defendant have tight to a verdict reached only
after full participation of the {jrors] whose vote determines that
verdict. This right will only be assured if you begin your
deliberations again from the beging. Therefore, you must set aside
and disregard all past deliberaticaxsd begin your deliberations all
over again. Each of you must disaed the earlier deliberations and
decide this case as if those earteliberations had not taken place.”
The newly-constituted jury retideto the deliberation room and
reached their verdict in 1 hour and 43 minutes.

“In the absence of evidence to tbentrary, a jury is presumed to
have complied with the ingictions given to it.” People v. Crow
(1994) 28 Cal.App.4th 440, 446.) Herde jury was specifically
instructed to begin its deliberahs anew. The only evidence
defendant offers in support of rassertion the jurgisregarded this
instruction is the fact “the reconstituted jury reached a verdict in just
one hour and forty-three minutes.”dfn this, defendant argues “it is
highly implausible deliberation begaanew as required after the
[substitution] and thus [defendant’s] constitutional right to trial by
jury was impinged according t€pllins, supra 17 Cal.3d 687].” In
light of the evidence of defendant’s guilt, we see nothing implausible
about the jury reaching a swifedision while adhering to the trial
court’s instruction to begiits deliberations anew.

People v. Rackley, 2016 WL 6820387, at *11.

As set forth at the beginning of thiscsion, petitioner has pplied one reasonable

inference from the facts of the accelerated vérdaccelerated after the juror substitution. But

petitioner ignores otheeasonable and conflicting inferencéStarting deliberations anew” dog
not mean repeat the deliberations verbatimmay well have been that the “old jury” which ha

wrestled with issues could start anew, but ninadess arrive quicklyo the spot when the
21
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substitution took place. The “nguror” could very possibly not have needed more time to arfrive

at a determination of the issues previouslyussed. We all know about jurors who reach vety
quick results, either expectedmwt. There is no time limit séor arriving at determinations.
That is why the Court of gpeal required other evidesmto demonstrate that the
deliberations did not, in fact, commence frora beginning. The competing inferences from the
sole fact of speedy deliberation conflict, and a8aly cancel each otheThe Court of Appeal
was not AEDPA unreasonable.
This claim should be denied.

E. Failure of the Trial Court to Answer Question 3

The Court of Appeal succinctly set tfeets and conclusion for this claim:

Finally, defendant contends the tgaurt prejudicially erred when it
did not respond to a jury questid¢dury Request bl 3) that was
received before the juror substituti Not so. As defendant himself
points out in his previous argumetitg jury was required to begin
its deliberations anew after the stitogion. Because of this, the trial
court explained to the jury: “[\Yu had sent a note out. The response
is not going to be sent baclkedause you need to start completely
anew. So if you have some furthrequest or request for testimony
or any question, that would havedome from the newly-constituted
jury. So that’'s why you're noteceiving a response to your prior
note.” Thereafter, the jury sulited a new jury question (Jury
Request No. 4), which the triadourt appropriately answered.
Defendant cites no authority, nbave we found any on our own,
requiring the trial court to answarjury question submitted prior to

a juror substitution. To so hold would run contrary to the requirement
the jury must begin its deliberations anew following such a
substitution.

People v. Rackley, 2016 WL 6820387, at *11.

It is an open question whether a refusal tdrads a question, or a failure to do so becguse

of inadvertence sets forth a constitutional cla#nfairly recent case ouwdf the Central District

found no constitutional claim. Nevarez v. Felk2012 WL 1835546, at *16 (C.D. Cal. Feb. 6,
2012). Beardslee v. Woodford, 358 F.3d 560, 574{8#5Cir. 2004) (a non-AEDPA case),

found the lack of a substantive resge to a jury question to belae process error. The lack of

clarity on this issue stems from the SupremarCoase, Bollenbach v. United States, 326 U.S.

607, 612 (1946), where the Court stated: “When anuakes explicit its difficulties a trial judge

should clear them away with concrete accura@®dllenbach did not label its holding as one
22
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required by the Due Process clause, but in fairdessribed the need foracification answers to
juror questions as an impontaduty of the trial judge.

The undersigned need not be detained by the above conundrum, but will assume fc
argument’s sake that a failure to clarify eojiis question can bedue process violation.

The context of Questions 3 and 4 clearly slibat no due process violation was involv

Prior to the juror substitution, Question 3 read:

Can you please answer a questiorg prostitute ipicked up by a
client and not paid for service, daésat constituteape? What about
the lack of use of a condom "if"ahwas requested prior to the act?
What is the definition of prostitution?

ECF No. 15-1 at 224.

Jury Request No. 4 read as follows:

1) Can you please let us know imibnpayment of a prostitute after
the sexual act is rape? (legotiated previously.)

2) If the use of a condom was nt@ned and the person does not use
one, does that mean it was nonconsensual?

3) Can we please get new verdict forms?
ECF No. 15-1 at 232.

The only substantive differenaethe questions was thattfirst question asked for the

definition of prostitution. However, petitioner does not relate why the definition of prostitut

was important to this case. Prostitution wasanotime charged, nor wasgstitution a defense o

a charged crime. The newly caihgted jury may well have determined the lack of importancs
the omitted definition when it resubmitted Question 3 as Question 4. The Court of Appeal
noted this fact as well when it held that a “ngury was entitled to ask a new question if the r
about commencing deliberations anew was to have effect.

Moreover, even if the definition of prostitati was more than just an academic questic
its relevance was so slight as to be totally hasséror in the scheme thiings, i.e., it did not
have a substantial and injurious effect om¥lerdict. _Brecht v. Abrahamson, 507 U.S. 619

I

23

on

b of
surely

ule




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

(1993). Again, the crime of prostitution was sotmething the jury had to find, and prostitutes
can be raped.
This claim should also be denied.

F. Denial of Motion to Sever

The Ninth Circuit has clearly hettht no Supreme Court casas elevated the issue of
severance to a due process violation. “The Supreme Court\ershedd that a trial court's
failure to provide separate tiseon different charges impliczg a defendant's right to due

process.” Collins v. Uribe, 564 Fed. Appx. 343 (9th Cir. 2014) (citing Collins v. Runnels, 6(

F.3d 1127, 1132 (9th Cir. 2019).

Nor will the undersigned engage in the seticahargument that a certain claim does n

raise a due process question untassfacts underlying the claim walgive rise to a finding that

“it denied a defendant a fair ttia If such were the hallmark of an established Supreme Cou
holding,everyclaim of a denial of due process would be subject to AEDPA review on the n

in that the hallmark of a due process claim is théenied a fair trial owas a fundamental errof

resulting in the absence of a fair trial. cBulan AEDPA-be-damned argument would essentially

repeal that part of the statute whiequires a specifi8upreme Court holdinty.

However, reasonable jurists and attorneysatoidw the footnote dicta in United States

Lane, 474 U.S. 438, 446 n.8 (1986), as allowing amtaeess claim for fundamentally unfair
joinder. Even allowing this dicta to be coresied a “holding,” petitioner’s claim still fails.
Without any discussion/analysistime Petition or the Traverse,tgp@ner simply concludes that
the evidence in one rape chargeswaaker than in the other.

The Court of Appeal begged to differ:

Relying exclusively on the thirdieerion, defendant argues: “Joinder
is unduly prejudicial in that both sas, particularly that of [C.M.],
are relatively weak. There is no physical evidence supporting

3 Collins v. Runnels referenced joinder of defendamtd not charges. The end result is that
under no definition of severance has the 8op Court issued a definitive ruling.

41n a non-AEDPA case, the undersigned folldviinth Circuit precedent on a prejudicial
failure-to-sever claim in hisindings and Recommendations therein. See Bean v. Calderon
F.3d 1073, 1084-1086 (9th Cir. 1998). In thagecthe undersigned was under no compulsion
identify a specific holding of the Supreme Court.
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[C.M.’s] allegation of sexual asgth and she sustained no physical
injuries despite her allegation of violent assault. She was admittedly
dishonest when denying to law enforcement that she was working as
a prostitute at the time of the alleged assault. She has numerous prior
convictions for providing false atements to authorities. Though
both claims are relatively weak, [C.M] is substanally weaker. As

a result, the requested severancaukhhave been granted.” We are

not persuaded. First, the fa€@.M. had prior convictions for
providing false statements to police cannot be used as a basis to claim
the case against defendant wiispect to Counts 1 through 3 was
weak because, as we explain in part Ill C. of this opinion, these
particular prior convictions werngroperly excluded from evidence.
Second, and more importantly, while we acknowledge C.M. did not
submit to a rape examination, liéal police about her occupation,

and had prior convictions adverngedffecting her credibility that
were admitted into evidence, the case against defendant with respect
to Counts 1 through 3 was quite strong. C.M. provided a detailed and
accurate description of defendahis tattoos, and his truck. She
positively identified defendant out of a photo lineup. She did so again
at trial. Moreover, defendant’'spe of J.D., evidence of which was
both overwhelming and cross+atssible under Evidence Code
section 1108, was so similar to the rape of C.M. as to bolster her
testimony the rape occurred as she claimed. Indeed, this is why the
cross-admissibility “factor alone rsormally sufficient to dispel any
suggestion of prejudice and to jigt[the] trial court’s refusal to
sever properly joined chargesPdople v. Sopef2009) 45 Cal.4th

759, 775.) There was no abuse of discretion.

People v. Rackley, 2016 WL 6820387, at * 4.

It is difficult to even argue with this alysis of the evidence much less call it AEDPA
unreasonable. Petitioner did not ewsn The claim should be denied.

G. Introduction of a Complaining Witness’ Age

The jury was permitted to hear evidence esthlrig the age of victim/witness JD at the
time of her charged rape. Pediier believes this evidence to hdeen of slight probative valug
but prejudicial in the sense that the jury would sympathize witldine to her circumstances at
young age. For the reasons set forth in sectiatia#ns of admission of prejudicial evidence g
not yet actionable in federal habeas.

H. Exclusion of Victim/Witness’ Prior Crimes Offered for Impeachment

Petitioner argues that convictiooaEC.M. for giving false information to a police officer
should have been permitted. He makes a sirpiiar crimes argument with respect to J.D.
Clearly, these prior conviatns would have been used cross-examination of the

victim/witnesses.
25
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In_Davis v. Alaska, 415 U.S. 30®74), the Supreme Courtltiehat it was error under

the Sixth Amendment Cross-Exaamtiion/Confrontation Clause deny the defense effort on
cross-examination to introduce the fact of g Wwatness’ probation status for impeachment

purposes. _See also Delaware v. Van Arsdale 185673 (1986) (refusal of trial court to allo

witness to be impeached with a dismissgbablic drunkenness charge violated Confrontation
Clause.)

Despite his argument, petitioner never raidedfederal Confrontain Clause issue, nor
actually, any federal issue. Rather, on appetiddédCalifornia appellate and state supreme co
and in his fedel petition, petitioner simply raises state lawgugs in support of his argument.
Never was the Confrontation Clause mentionede Uitdersigned went a step further to see if

state supreme court cases cited, People str@;e888 Cal.3d 301 (198and _People v. Wheeler, 4

Cal.4th 284 (1992), invoked tl@onfrontation Clause, butdke cases, although involving the
admission of prior convictions, were inapposi€@astro involved use girior convictions to
impeach thelefendantand_Wheeler contested thémissiornof impeachment evidence for a
defensawitness.

It was not until the Traverse that petitioréed any federal cases, but these cases ha
do with theadmissionof prejudicial evidence and/or exsion of evidence on direct (defense

case), not its exclusion on cross-examinatiBatelle v. McGuire, 502 U.S. at 70; Rhoades v.

Henry, 638 F.3d 1027, 1034 n.5 (9th Cir. 2011)ntiam v. Merkle, 163 F.3d 1092, 1103 (9th

Cir. 1998).

Thus, the undersigned is faced with a gitmawhere the correct federal claim has neve

been raised. Certainly, it has rien exhausted. Exhaustionalves giving the state courts th

fair opportunity to rule upon thgpecificfederal claim._Picard v. Connor, 404 U.S. 270, 275

(1971). And, the presentation ofrfslar” state claims is not suffient for exhaustion. Duncan
Henry, 513 U.S. 364, 365-66 (1995). This is nsit@ation where petitiomeaised his federal

claim, but the state courtgriored it._See Dye v. Hofbauer, 546 U.S. 1 (2005). If the

undersigned were faced with simply an exhiansquestion, the undersigned could hold the

petition in abeyance while it was exhaustedjiemiss the mixed petition. But, the Cross
26
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Examination/Confrontation Clausederal claim has never beersed. At this juncture, the
undersigned finds it waived or forfeited.

Because the petition as written involves cstiyte law issues, orteaverse as written
raises inapposite federal “due processues, and because the proper claim is nowhere
mentioned, this claim as stated should be denied.

Conclusion

Accordingly, for the foregoing reasenT IS HEREBY RECOMMENDED that:

1. The petition for writ of habeas corphe dismissed with prejudice; and

2. The District Court decline to isela certificate oappealability.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuarth® provisions of 28 U.S.C. § 636(B) Within twenty-one days
after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Suatdocument should be captioned
“Objections to Magistrate Judge-indings and Recommendation#hy reply to the objections
shall be served and filed withfourteen days after service thie objections. The parties are
advised that failure to file objections within thgecified time may waivihe right to appeal the

District Court's order. Matrtinez Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: February 20, 2019

/s/ Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE
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