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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 LAFONZO R. TURNER, No. 2:18-cv-1071 ACP
12 Petitioner,
13 V. ORDER
14 WARDEN ASCUNCION,
15 Respondent.
16
17 Petitioner is a state prisoner at Califor8tate Prison Corcoran proceeding pro se with a
18 | petition for writ of habeas corpymirsuant to 28 U.S.C. § 2254darequest to proceed in formg
19 | pauperis. Petitioner seeks to challenge his 20h¥iction for battery with great bodily injury
20 | and resulting 18-year prison sentence. See E€RANThis action is referred to the undersigned
21 | United States Magistrate Judge pursuant ttd ZBC. 8§ 636(b)(1)(Band Local Rule 302(c).
22 Examination of the in forma pauperis applicatieeals that petitioner is unable to affqrd
23 | the costs of suit. Accordingly, the applicatiorproceed in forma pauperis, ECF No. 4, will bé
24 | granted. See 28 U.S.C. § 1915(a).
25 Under Rule 4 of the Rules Governing Sec22%4 Cases, this coustrequired to condugt
26 | a preliminary review of all petiins for writ of habeas corpus fildy state prisoners. Review of
27 | the instant petition indicates that petitioner has not exhausted his state court remedies. The
28 | exhaustion of available state remedies is a presd#gquo federal habeas relief. See 28 U.S.C.|§
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2254(b);_see also Rose v. Lundy, 455 U.S. 3@B2). A petitioner satisfies the exhaustion

requirement by providing the staddiighest court with a full andifaopportunity to consider his

federal claimsefore presenting them to the federal court. Picard v. Connor, 404 U.S. 270,

(1971), Middleton v. Cupp, 768 F.2d 1083, 1086 (9th Cir. 1985), cert. denied, 478 U.S. 10
(1986).

Here, petitioner states that he did not pursue review in the California Supreme Couf

following affirmance of the challenged judgment @edtence in the California Court of Appeal.

See ECF No. 1 at 2. Moreovérappears that petitioner’'s onfgpplication for state court
collateral review was filed in the Sacramentmu@ty Superior Court on the “same date as this
appeal” [sic], that is, on the same day as tharidederal petition. See id. at 3. Accordingly,
appears that petitioner has not exstad his federal claims in thsgate’s highest court, viz., the
California Supreme Court.

Until recently, district courts routinely disssied petitions that were wholly unexhauste

at the time of filing._See Jiminez v. Rice, 8d 478 (9th Cir. 2001); Rasberry v. Garcia, 44

F.3d 1150, 1154 (9th Cir. 2006). However, the Court of Appeals has clarified that unexha
petitions may, under limited circumstancesstsed pending exhaustion. Mena v. Long, 813

F.3d 907, 912 (9th Cir. 2016). The requirements fetag are those set forth in Rhines v. Wel

544 U.S. 269, 278 (2005). The U.S. Supreme Coptaged in_ Rhines that stay and abeyang

pending exhaustion is appropriate only in limitggtumstances. The petitioner must show that

“[1] petitioner had good cause for his failure to exhaust, [2] his unexhausted claims are
potentially meritorious, and [3] there is no indioa that the petitioner giaged in intentionally
dilatory litigation tactics.” Mena, 813 F.3d at 910 (quoting Rhines, 544 U.S. at 278).

The court will entertain a motion for stay aslgeyance if petitioner beves that he can
make the showing required by Rhines. In therahtive, petitioner myawithdraw his petition
and refile it upon the conclusion exhaustion; that is, afterétCalifornia Supreme Court has

ruled on his claims.

1 Petitioner is cautioned that the habeas cospatsite imposes a one-year statute of limitatior
for filing habeas corpus petitiomns federal court. In most caseke one-year period starts to ru
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Accordingly, IT IS HEREBY ORDERED that:

1. Petitioner's motion to proceed in forma pauperis, ECF No. 4, is granted; and

2. Petitioner may, within thirt{B80) days after théling date of this order, file a motion
for stay and abeyance of this action pending exh@usfi petitioner’s claims in state court. An
such motion must include a showing that “petiger had good cause fosHailure to exhaust,
his unexhausted claims are potentially meritorieunsl there is no inditian that the petitioner
engaged in intentionally dilatofitigation tactics.” Mena813 F.3d at 910 (quoting Rhines, 54
U.S. at 278).

3. Alternatively, petitioner may request tauntary dismissal of this action without
prejudice.

4. Failure of petitioner to timely file a motion to stay and abey this action, or reques
voluntary dismissal of this action, will resulttime involuntary dismissalf this action without
prejudice.

IT IS SO ORDERED.

DATED: August 20, 2018 _ -
mfﬂi———'— &L’lﬂ—?-L.
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

on the date when the challenged conviction bedamakby the conclusion aflirect review or the
expiration of time for seeking direatview. 28 U.S.C. § 2244(d)(1)f a Rhines stay is granted
petitioner will have the befieof his original federal filing datén assessing the timeliness of h
petition. If his petition is disrssed and refiled later, he will nbave the benefit of the first
federal filing date, but the timtbat properly-filed habeas petitis are pending in state court wi
not count against him._See 28 U.S.C. § 2244|dj(2 statute of limitdons is tolled while a
properly filed application for statpost-conviction or other collatéraview is pending). The
court makes no findings or representations naigg the timeliness of petitioner’s claims.
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