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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

LAFONZO R. TURNER, No. 2:18-cv-1071 ACP
Petitioner,
V. ORDER and
WARDEN ASCUNCION, FINDINGS AND RECOMMENDATIONS
Respondent.

l. Introduction

Petitioner is a state prisoner at Californiat&tPrison Corcoran proceeding pro se and
forma pauperis with a petition for writ of habeaspus filed pursuant to 28 U.S.C. § 2254, an
request for stay and abeyance under Mena v. Long, 813 F.3d 907, 912 (9th Cir. 2016), an
v. Weber, 544 U.S. 269, 278 (2005). This actiorefsrred to the undersigned United States
Magistrate Judge pursuant to 28 U.S.C. § 636)JB{land Local Rule 302(c). For the followin
reasons, the undersigned recommendspktitioner’'s motion be granted.

Il. Background
On screening the federal petition, the unigdgrsd noted that petitioner had not yet

exhausted his state court remedisgo any of his eight claimsrfeelief; petitione’s state habeas

petition was then pending in Sacramento Co&uperior Court._See ECF No. 5. This court

directed petitioner to either file a motion to stay this action, or request voluntary dismissal.
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Petitioner was informed of thedal standards governing staydaabeyance. Id. The instant
motion followed. ECF No. 6. The motion was prepared and submitted on petitioner’s beh

another inmate, Mr. Santiago, whoets that plaintiff suffered siaumatic brain injury on July

12, 2018, and remains in medical housinBetitioner signed the motion for stay and abeyange.

1R Analysis

The exhaustion of available state remediespserequisite to federal habeas relief. Sge

28 U.S.C. § 2254(b); see also Rose v. Lundy,45h 509 (1982). A petitioner satisfies the

exhaustion requirement by providitige state’s highest court witghfull and fair opportunity to

consider his federal claims before presentimgtho the federal court. Picard v. Connor, 404

U.S. 270, 276 (1971). When an unexhausted petgiéiled in federal court, it may be stayed

and held in abeyance under limited circumstandghines v. Weber, 544 U.S. 269, 278 (2005)

(establishing standards for stay of petitioret ihclude both exhausteshd unexhausted claims
Mena v. Long, 813 F.3d 907, 912 (9th Cir. 2016) (hajdhat fully exhausted petitions may beg
stayed pursuant to Rhines).

To obtain a stay, petitioner miLishow that (1) he had good cause for his previous fail
to exhaust, (2) his unexhausted claims are p@lgnmeritorious, and (3) there is no indication
that he engaged in intentionallilatory litigation tactics.Mena, 813 F.3d at 910; Rhines, 544

U.S. at 278. The “good cause” requirementsdoat require a showing of “extraordinary

alf by

circumstances.”_Jackson v. Roe, 425 F.3d 654, 662 (9th Cir. 2005). Rather, “[tlhe good dause

element is the equitable component of the Rhiests It ensures that a stay and abeyance is

available only to those petitioners who have a legitimate reason for failing to exhaust a claim in

state court. As such, good cause turns on wh#tbkgretitioner can set forth a reasonable exduse,

supported by sufficient evidence, to justify thature.” Blake v. Baker, 745 F.3d 977, 982 (9t
Cir. 2014) (citing Pace, 544 U.S. at 416).

1 In another of petitioner’s cases currently paegdn this court, the undersigned recently foun
for the reasons identified by Mr. Santiago, thgpointment of counsel is warranted at the
dispositive motion stage to asslstrner on the merits of his exa®ve force claims against four
defendants. See Turner vaRj Case No. 2:16-cv-0969 MCE AC P, ECF Nos. 42, 43. The

n

information submitted in that case was more detailed and documented. However, the impact of

plaintiff's injury must be consideraddependently in the instant case.
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Petitioner filed the instant federal habeastio® prior to sustaiing his brain injury.

Petitioner was convicted of the challenged offense on March 4, 2015. See ECF No. 1 at 1.

Court of Appeal affirmed his conviction bydsion issued May 24, 2017. See People v. Tur

2017 WL 2264495, 2017 Cal. App. Unpub. LEXIS 3%G%l. Ct. App. May 24, 2017) (Case N
C078768). The remittitur issued July 25, 261Retitioner’s failure tseek review in the

California Supreme Court within ten days rereakehis conviction final on August 4, 2017. Se

Cal. R. Ct. 8.500(e)(1) (“A petition for review must served and filed within 10 days after the

Court of Appeal decision is fih&n that court.”). The fedelgetition was filed nearly nine
months later, on April 30, 2088 Petitioner suffered his brain injury on July 12, 2018.

The pending motion, like the petition itself, pinasizes that some or all of petitioner’s
legal property was destroyed or lost begngnin early June 2017. See ECF No. 6 at 1
(“deprivation of property and &t [sic] of property by destrtion from custody upon petitioner’s
transfer. . . . the only response from the courtdestroyed by the C/O/s”); see also ECF No.
2 (transcripts stolen June 8, 2017; “woulddgsought review by a higher court] but my
transcripts where [sic] stolen”y.iat 5 (*as soon as | received tngnscript 2 days later they
where [sic] stolen”); id. at 20 (“I am within the time limits, even though all my transcripts ar
appeal briefs were stolen upon transfer to (SY8RYl this is B-side [s]@etitioner’s control, ang
CDCR refuses to acceptlidity even through theiappeal process.”).

The Ninth Circuit Court of Appeals has hefdthe equitable 1bng context that “a

complete lack of access to a lefjed may constitute an extraordiry circumstance, and that it i

2 This information is taken from the Case Imhation website operated by the California Cour

Seehttp://appellatecases.courtinfo.ca.gov/searthis court may takeugicial notice of its own
records and the records of atleurts. See United States v. Howard, 381 F.3d 873, 876 n.1
Cir. 2004); United States v. Wilson, 631 F.2d 118, @B Cir. 1980); see also Fed. R. Evid. 2
(court may take judicial notice @dcts that are capable ofcacate determination by sources
whose accuracy cannot reasonably be questioned).

3 The petition includes no datedjsature, either for thpetition or service of the petition, thus
precluding application of the ison mailbox rule, pursuant to whi@a document is deemed ser
or filed on the date a prisoner signs the docurardtgives it to prison officials for mailing. Se
Houston v. Lack, 487 U.S. 266 (1988).

4 Review of the docket in anothef petitioner’s cases earlier filed in this court indicates that
plaintiff was transferred to Salinas Valleyag& Prison (SVSP) on June 12, 2017. See Turner
Riaz, Case No. 2:16-cv-0969 MCE AC P, ECF No. 20.
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‘unrealistic to expect a habepstitioner to preparand file a meaningful petition on his own

within the limitations period without accessiis legal file.”” Ramirez v. Yates, 571 F.3d 993,

998 (9th Cir. 2009) (quoting Espinoza-Mattleew California, 432 F.3d 1021, 1027-28 (9th Ci
2005)).

Although it is unclear when — or whethepetitioner recovered his pertinent legal
materials, his assertion they went missing imeJR017 provides a reasonable explanation for
failure to initiate site collateral reviewo®ner after his convictionecame final on August 4,
2017. This assessment is supported by petitiodédigence in timely filing his federal habeas
petition within the one-year statute of limitatioestablished by the Antiterrorism and Effective
Death Penalty Act (AEDPA), 28 U.S.C. § 2244(@&) prisoner seeking tavoid expiration of
AEDPA's limitations period while hexhausts claims in the stateurts may file a “protective’
petition in federal court and ask[] the fedezalrt to stay and abey the federal habeas

proceedings until state remedies are exhdusteace v. DiGuglielmo, 544 U.S. 408, 416 (200

(citing Rhines, 544 U.S. at 278). By presenving federal filing date, this process enables a
petitioner to timely seek federallief on all his claims in a “peeficted petition.”_Rhines at 271.
Petitioner’s diligence is also demonstrated lgyftling of his state Superior Court habe

petition before filing his fedal petition. Commencing statellateral proceedings before

obtaining a stay in this court vghs in favor of finding good cauger granting the stay, as does

the relatively short time remaining on the fediéraitations period._See Leonardos v. Buddres$

2007 WL 1174825, at *3, 2007 U.S. Dist. LEX33411, at *8-9 (N.D. Cal. Apr. 19, 2007).
Additionally, it now appears thatétSuperior Court has ruled oretpetition and that petitioner,
with the assistance of Mr. Sarg@ is proceeding to complete thehaustion process in the sta
courts. _See ECF No. 6 at 2 (noting deoniaSuperior Courpetition on August 29, 2018).

For these reasons, the undersigned findspbgtioner has demonstrated good cause f

his failure to earlier exhaust Hisderal habeas claims in the state courts, and that he has no

® This information is consistent with tikase information provided on the Sacramento Count
Superior Court’'s website @e No. 18HC00231, filed May 2018, denied August 29, 2018).
Seehttps://services.saccourt.ca.gov/kRe®@aseAccess/Criminal/CaseDetails
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engaged in intentionally dilatofitigation tactics._Mena, 81B.3d at 910; Rhines, 544 U.S. at
278.
The next inquiry requires an assessment of the potential merit of petitioner’'s unexh

claims. The Ninth Circuit has idgefed the following standards:

A federal habeas petitioner must establish #tdeast one of his
unexhausted claims is not “plainly meritless” in order to obtain a stay
under_Rhines. 544 U.S. at 277. In determining whether a claim is
“plainly meritless,” principles of comity and federalism demand that
the federal court refrain from raly on the merits of the claim unless
“it is perfectly ckar that the petitioner Bano hope of prevailing.”
Cassett v. Stewart, 406 F.3d 614, 62th (@ir. 2005). “A contrary
rule would deprive state courts the opportunity to address a
colorable federal claim in the first instance and grant relief if they
believe it is warranted.” Id. ftng Rose v. Lundy, 455 U.S. 509, 515
(1982)).

Dixon v. Baker, 847 F.3d714, 722 (9th Cir. 2017) (emphasis added)

The undersigned has considered the sabstaf petitioner’'s unexhausted claims and
finds that at least one of thoskaims, petitioner’s due process dkabe to his visible restraints
before the jury at trial (Ground Two), is notdmly meritless.” _Rhines, 544 U.S. at 277. See
ECF No. 1 at 7-8. Although this claim, @asrently presented, prales little background
information or supporting argument, the leg@ndards are well established. As the Ninth

Circuit has explained:

“[Gliven their prejudicial effectdue process does not permit the use
of visible restraints itthe trial court has naiaken account of the
circumstances of the particular eds Deck v. Missouri, 544 U.S.
622, 632 (2005). The rationale against shackling is that “[v]isible
shackling undermines the presumption of innocence and the related
fairness of the factfinding process.” Id. at 630. “In the presence of
the jury, [the defendant] is ordiny entitled to be relieved of
handcuffs, or other unusual restrajrge as not to mark him as an
obviously bad man or to suggest ttied fact of his guilt is a foregone
conclusion.” _Stewart v. Contj 850 F.2d 492, 497 (9th Cir. 1988)
(citation omitted). A trial courmay order that a defendant be
shackled during trial only after the trial court is “persuaded by
compelling circumstances that some measure is needed to maintain
security of the courtroom” and if the trial court pursues “less
restrictive alternatives before impiog physical restraints.” Duckett

V. Godinez, 67 F.3d 734, 748 (Sthr. 1995) (quotation marks and
citation omitted).

In deciding whether les®strictive alternative® shackling exist, a
trial court must begin by asseasgithe disadvantagend limitations
if shackles are applied to a defant. _Spain v. Rushen, 883 F.2d
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712,721 (9th Cir. 1989). Such disadvantages and limitations include
(1) reversal of the presumption iohocence, (2) impairment of the
defendant’s mental ability, (3npeding of communication between
the defendant and his counsel, (4) detraction from the decorum of the
trial, and (5) pain._ld. “After condering these factors, the trial judge
‘must weigh the benefits and [#&] burdens of shackling against
other possible alternatives.” J®)e899 F.2d at 885 (9th Cir. 1990)
(alteration in original) quoting_Spain, 883 F.2d at 721).

. ... In_Cox v. Ayers, we set forth four factors that a criminal
defendant must satisfy to estahl that his shackling at trial
amounted to a due process violation. 613 F.3d 883, 890 (9th Cir.
2010). These four facterare (1) that the ¢endant was physically
restrained in the presence of jbey; (2) that the shackling was seen
by the jury; (3) that tb physical restraint wasot justified by state
interests; and (4) that he suffereéjpdice as result of the shackling.
Id. (quoting_Ghent v. Woodfdr 279 F.3d 1121, 1132 (9th Cir.
2002)).

United States v. Cazares, 788 F.3d 956, 965 (9th Cir. 2015).

Although petitioner’s shackling dla, as currently pled, lacks sufficient information to
determine its chances of success, its potential mexpparent. Petitionalleges that he was
visibly restrained at the cuffs, waist and anklB&cause he was being prosecuted for battery|
with great bodily injury, the@otential prejudice from such jusxposure to such indicia of
dangerousness was significant. The undersigm@fore cannot conclude that the claim is

“plainly meritless.” _Rhines, 544 U.S. at 27&ccordingly, it satisfies the Rhines “claim

plausibility” standard._See Dixon, 847 F.3d at 722.

V. Summary for Pro Se Plaintiff

The magistrate judge finds that you hatewn good cause for failing to exhaust your
state court remedies earlier, tigati have not intentionally delaydtigation, and thatt least one
of your unexhausted claims may have merit. tRese reasons, it is being recommended to th
district judge that your case be stayed until you have completed the exhaustion process.

CONCLUSION

For all the reasons explaineblove, the undersigned concludes thetitioner is entitled tg

a stay and abeyance of these proceedings petigirexhaustion of state court remedies, purs

to Mena v. Long, 813 F.3d 907 (9th Cir. 2016), and Rhines v. Weber, 544 U.S. 269 (2005).
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Accordingly, IT IS HEREBY ORDERED thdhe Clerk of Court slll randomly assign a
district judge to this action.

Further, IT IS HEREBY RECOMMENDED that:

1. Petitioner’'s motion for a stay, ECF No. 6, be GRANTED,;

2. Petitioner be directed file in this court, within thily (30) days aftethe filing date of
the California Supreme Court’s final order resodypetitioner’'s unexhausted claims, a motion
lift the stay and a motion to file an amended patifior writ of habeas corpus, together with a
proposed First Amended Petition; and

3. The Clerk of the Court be directed toraagistratively close this case for the duratior
of the stay.

These findings and recommendations are submitted to the United States District Ju
assigned to this case, pursuanth® provisions of 28 U.S.C. 8§ 63§(1). Within fourteen (14)
days after being served with these findiagsl recommendations, any party may file written
objections with the court. Such document shdddaptioned “Objectiont® Magistrate Judge’s
Findings and Recommendations.” Retier is advised that failure to file objections within the

specified time may waive the rigta appeal the District Cots order. _Martinez v. Yist, 951

F.2d 1153 (9th Cir. 1991).
DATED: September 27, 2018 _ -
m.r:_-— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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