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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

TANICHA C. JONES, No. 2:18-cv-1094-EFB
Plaintiff,
V. ORDER

ANDREW SAUL, Commssioner of Socia
Security,

Defendant.

Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
(“Commissioner”) denying her applications for aipd of disability andDisability Insurance
Benefits (“DIB”) and Supplemental Securitycme (“SSI”) under Titles Il and XVI of the
Social Security Act. The parties have filed cross-motions for summary judgment. ECF N
& 17. For the reasons discussed below, pldistihotion for summaryydgment is granted, the
Commissioner’s motion is denied, and the miagteemanded for further proceedings.

l. Background

Plaintiff filed applications foa period of disability, DIBand SSI, alleging that she had

been disabled since July 31, 2012dministrative Record (“AR, ECF No. 10, at 649-58. Hel

1 Plaintiff subsequently amended her difigbonset date to October 25, 2013. AR 65
68.
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applications were denied iratly and upon reconsiderationd. at 557-61, 565-69. A hearing
was subsequently held before administealaw judge (“ALJ”) Michael Blumeld. at 82-111.
Plaintiff was represented by coehst the hearing, at whicdhe, a medical expert, and a
vocational expert testifiedd.

On August 24, 2016, the ALJ issued a decisioding that plaintiff was not disabled
under sections 216(i), 223(d), and 1614(a)(3)§Rthe Act? Id. at 61-75. The ALJ made the

following specific findings:

1. The claimant meets the insured status requirements of the Seciaity Act through
September 30, 2019. Exhibit 12D at 1.

2 Disability Insurance Benefitsre paid to disabled persons who have contributed to

Social Security program, 42 U.S.C. 88 #0keq Supplemental Security Income (“SSI”) is pajid

to disabled persons with low income. 42 U.S.C. 88 E8&2q Under both provisions, disabilit
is defined, in part, as an “ibdity to engage in any substial gainful activity” due to “a
medically determinable physical or mentapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evatlion governs eligibility for benefitSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimam@aging in substantial gainful
activity? If so, the claimant imund not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three. nidt, then a finding of not disabled is
appropriate.

Step three: Does the claimanimpairment or combination
of impairments meet or equal anpairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w@kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ie tinst four steps ahe sequential evaluation
processYuckert 482 U.S. at 146 n.5. The Commissiobears the burdefthe sequential
evaluation process proceeds to step fikk.

2

he

y




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

i

The claimant has not engaged in substantial gainful activity since October 25, 2013
alleged onset date (20 C.F.R. 88 404.1&{74eq.and 416.97 et seq).

* % %

The claimant has the following severe impaintse obesity, possible osteoarthritis of th
knees, degenerative joint diseax the left shoulder, degenerative disc disease of the
cervical spine, degenerative disc diseas@®fumbar spine status post lumbar spine

surgery, bone Spurs both feet, and possitdbatic neuropathy (20 C.F.R. 88 404.152(
and 416.920(c)).

* % %

The claimant does not have an impairment or combination of impairments that mee
medically equals the severidf one of the listed impairments in 20 C.F.R. Part 404,
Subpart P, Appendix 1 (20 ER. 88 404.1520(d), 404.1525, 404.1526, 416.920(d),
416.925 and 416.926).

* k% %

The claimant has the residual functional capaoitgerform sedentary work as defined
20 C.F.R. 88 404.1567(a) and 416.967(agepx she can lift or carry ten pounds
frequently and occasionally; can engage @gérent but not constant left upper-extremif
overhead reaching; occasionathmb stairs and ramps; navelimb ropes, ladders or
scaffolds; and can frequently bat®, stoop, kneel, crouch and crawil.

* k% %

The claimant is unable to perform anyspeelevant work (20 C.F.R. 88 404.1565 and
416.965).

* % %

The claimant was born on [in] 1978 and v@asyears old, which is defined as a younge

individual age 18-44, on the alleged didiépbnset date (20 C.F.R. 8§ 404.1563 and
416.963).

The claimant has at least a high school etloicand is able to communicate in English
20 C.F.R. 88 404.1564 and 416.964).

* % %

Transferability of job skills is not material tbe determination of disability because us
the Medical-Vocational Rules as a framewausorts a finding that the claimant is “ng
disabled,” whether or not the claimant hasgferable job skills (See SSR 82-41 and 2
C.F.R. Part 404, Subpart P, Appendix 2).
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10. Considering the claimant’s age, educatiwwork experience, and residual functional
capacity, there are jobs that exist in sigrafit numbers in the national economy that th
claimant can perform (20 C.F.B§ 404.1569, 404.1569(a), 416.969, and 416.969(a))

* * %

11.The claimant has not been under a disabilitydefned in the Social Security Act, from
October 25, 2013, through the date of thesision (20 C.F.R. 88 404.1520(g) and
416.920(9)).
Id. at 64-75.
Plaintiff's request for Appeals Council rew was denied on March 15, 2018, leaving

ALJ’s decision as the final dision of the Commissioneltd. at 1-7.

. Legal Standards

The Commissioner’s decision theatlaimant is not disabledibe upheld if the findings
of fact are supported by substahevidence in the record attie proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnaia3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 199%gckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &g, if supported by substantial evidence, 4
conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence is
more than a mere scintilla, bless than a preponderan&aelee v. Chate®4 F.3d 520, 521 (9th
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinirgedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesZdlund v. Massanari253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).
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1. Analysis

Plaintiff's sole argument is that the Akdred by failing to prowe legally sufficient

reasons for rejecting the opinionluér treating physician, Dr. KerntheKim. ECF No. 11 at 5-11.

In June 2016, after providing pain managentemiaintiff for nearlythree years, Dr. Kim
completed a physical residual functional capagitgstionnaire. AR 156@8. Dr. Kim reported
that plaintiff's diagnosed impairments weteslder and neck pain, which were established b
impingement examination findings and MRIs of the shoulder and cervical ddireg. 1564. He
identified plaintiff's symptoms as severe shoulder pain with decreasgd od motion, as well a
neck spasms and pain with decreased range of mdtorDr. Kim opined that plaintiff could lif

less than 10 pounds occasionally, walk 1-2 city kdomithout rest; sit fiol1-2 hours at one time;

stand for 1-2 hours at one time; sit and stand/alla total of 1-2 hours in an 8-hour workdayf;

and bend, stoop, and use her hands for graspuhdwasting objects 25 percent of a normal 8-
hour workday, but could not perform any reachifdy.at 1566-67. He also determined that
plaintiff must be able to shift positions atlwiake unscheduled breaks every 45 minutes, anc
that her pain frequently interferes with attentand concentration and causes her to be abse
from work more than three times a montt. at 1565-67.

The ALJ provided three reasdios according little weight t®r. Kim’s treating opinion.
First, the ALJ concluded that the opinionsnaconsistent with Dr. Kim’s findings on
examination, including those from a contengwous examination, which “were essentially
within normal limits.” AR 72. In making thinding, the ALJ cited to a single page of Dr.
Kim’s treatment notes that, accordingly to #ieJ, reflected normal findings from around the
time Dr. Kim rendered his opiniorid. (citing Exhibit 3F at 59 or AR 1021). The page cited 4
the ALJ, however, is from Dr. Kim’s initial euahtion of plaintiff in September 2013, well befq
his June 2016 opiniond. at 1021. Moreover, the page does include any objective findings,
but instead describes plaintiff's pasedical history and social historyd. Nothing on that page
offers a basis for concluding that Dr. Kim'’s ttieg opinion was inconsisté with his findings on
examination, let alone those from a contemporaneous examination.
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There are, however, examination findimggumented in later portions of the 14-page

treatment note from Dr. Kim’s initial evaluation piaintiff. While the ALJ provided a summar

<

of the medical evidence that noted some ofHdm’s objective findings, the ALJ did not identif

Z

which findings he believed to be “essentially withormal limits” or inconsistent with Dr. Kim’

192)

opinion? Instead, the ALJ merely offered his corsitin that Dr. Kim’s opiion was inconsistent
with his treatment records, \ubut providing his own interpretatiaf the treatment notes and an
explanation of how such evidem undermines Dr. Kim’'s opiniorSeeReddick v. Chaterl57

F.3d 715, 725 (9th Cir. 1998) (“The ALJ must do mibr@n offer his conclusions. He must se

forth his own interpretations and explain whgyhrather than the doctors’, are correcsge

alsoSanchez v. Comm’r Soc. S&t019 WL 2448433, at *8 (E.D. Cal. June 12, 2019) (ALJ erred

in rejecting opinions based on purfaat inconsistency with plainti activities “because the ALJ
does not explain how the cited daily activities destrate any particulamconsistency with the
doctors’ opinions.”).

Nor was the ALJ permitted to give reducedgi® to Dr. Kim’s treating opinion based gn

the finding that it was “contradiet! by every other probative opinionthe record.” AR 72. Thq

U

only other medical opinions asseggplaintiff's limitations during tk relevant period were from
two state agency non-examining physicians andraexamining medical expert who testified at
plaintiff's hearing? AR 98-107, 544-45, 553-54. These non-examining opinions do not
constitute substantial evidenttet could support the rejectiof Dr. Kim’s treating opinion.See
Buck v. Berryhill 869 F.3d 1040, 1050 (9th Cir. 2017) (“The opinion of a nonexamining
1

3 For instance, Dr. Kim noted plaintiff's rangémotion in her cervical spine was limited
due to pain and there was tentiss at the rhomboid and trapezius for her cervical spine.
Plaintiff's range of motion was also limited inrhgght shoulder due to pain; Hawkins and Neer
tests were positive; and tenderness in the graatercle of humorous and bursa were noted. |Dr.
Kim also noted sensation decreased over thunalexi finger, and middle finger on the left sidag.
It is not clear whether the ALJ believes thase findings, or ber objective findings,
undermined Dr. Kim’s opinion.

4 The record contains apinion from examining physian Dr. Mark Shelub, but the
opinion was rendered before théegkd disability onset dateé was not weighed by the ALJ.
Id. at 903-916.
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physician cannot by itself constitute substantial ewadehat justifies that jection” of a treating
opinion).

The ALJ’s remaining reason for accordingjéitweight to Dr. Km’s treating opinion was
that it was based solely orgpitiff’'s subjective complaints, which are unsupported and
inconsistent with the other medial opiniongd. Generally, the opinion of a treating physician
may be rejected where it is premised primaoityplaintiff’s subjective complaints and the ALJ
properly discounted plaintiff's credibilityTonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir.
2001). However, “an ALJ does not provide claad convincing reasons for rejecting [a]

physician’s opinion by questioning the credibilitytbé [plaintiff’'s] complaints where the docta

does not discredit those complaints and supistsltimate opinion with his own observations.

Ryan v. Comm’r of Soc. Sec. Adnt28 F.3d 1194, 1200-01 (9th Cir. 2008).

Here, Dr. Kim specifically stated that plaffis diagnosis and asseed limitations were
established by impingement examination findings liiRls of her shouldeand cervical spine.
AR 1564. Furthermore, his treatment recordiece regular physical examination documentin
numerous objective findings, including reducadge of motion in the cervical spine and
shoulders due to pain, tenderness to palpapiosifive Neer and Hawkins tests, and decrease
sensation in the left handd. at 963-1031. Thus, even assuming that Dr. Kim relied on
plaintiff's subjective complaints in arriving atshopinion, that fact doewot justify rejecting the
opinion since he supported it bis own objective findingsRyan 528 F.3d at 1200-01.

IV.  Conclusion

Accordingly, it is hereby ORDERED that:

1. Plaintiff's motion for ssnmary judgment is granted,

2. The Commissioner’s cross-motifam summary judgment is denied;

3. The matter is remanded for further m@dings consistentitl this order; and
1
1

5 The ALJ concluded that plaintiff's allegati® concerning severignd limiting effect of
her impairments were not fully credible. AR. Plaintiff does not challenge that finding.
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4. The Clerk of Court is directéd enter judgment in plaintiff's favor.

DATED: September 30, 201¢
Z
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




