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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 BOBBY SAVAGE, No. 2:18-cv-01571-GGH
12 Petitioner, ORDER
13 V.
14 CALIFORNIA DEPT. OF
15 CORRECTIONS & REHAB.,
16 Respondent.
17 Petitioner, appearing pro se, filed a petitfor a writ of habeas corpus on May 11, 2018,
18 | ECF No. 1, claiming prison officislmade an impermissible alge in the conditions of his
19 || incarceration insofar as his rigio spousal visits was temated on August 17, 2017, based or a
20 | rape arrest that occurred in 1978 for whichwlaes questioned and released without any charges
21 | being filed. Petitioner avers thia¢ had been afforded such visits 1984. Id. at 2. There are,
22 | however, some procedural isstleat prevent this court fromoving forward on this case.
23 First petitioner nefter sought in forma pauperis [“IFP”] status pursuant to 28 U.S.C.
24 | section 1915, nor has he paie tiiling fee required by this Couin lieu thereof. Therefore
25 | petitioner will be directed to complete a st&®Plapplication form that will be forward to him by
26 | the Clerk of the Court. Send, it appears that petiher may be pleading for relief under the
27 | wrong legal theory.
28 | 1
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THE PETITION

Petitioner is housed at the Calihia Health Care Facilityn Stockton California and has

been since his conviction and sentencing on June 22, 1984. IdHatélleges that his marriage

to his wife Linda apparentlgccurred after his incarcerationdathat he was approved by prisof
authorities to have conjugal visitsth her in 1984._See Exhibit 1 at 110n February 17, 2017
the Department of Corrections and Rehattibtamade a revision to the Family Visiting
(Overnight) Eligibility standards to disallow such visitghie inmate had been convicted at any
time for a violent offense involving a minor or fayrmember or any sex offense which is liste
in a Memorandum sent to all Wardens in the syst&ee Exhibit 2 at 134. Petitioner proteste
the application of the revisedg@ation to him in an Inmate#dfolee Appeal executed by him o
March 16, 2017, indicates he wiagerviewed in conaction with it on Apil 1, 2017, and that it
was completed on April 10, 2017. See Exhibit 2@t On April 10, 201 petitioner received a
Response to his first level app&alich partially granted his regsiebut advised he could pursu

the matter through two more levels of administratergew if he so desired. See Exhibit 3 at ]
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21. He proceeded to the second level of appearevhe addressed the use of an arrest dismissed

without formal charge and no conviction as thei®for the denial of his visitation request was
also denied on grounds of records showing &épa of abuse” althougho criminal conviction,
and his disciplinary record. Id. at 23-26. Petiinthen proceeded to the Third Level of Revig
which also resulted in a denial of his requasessentially the same grounds as relied upon g
Second Level._ld. at 27-29. He also petitiof@chabeas in the San Joaquin Superior Court,
Exhibit 4 at 30-31, the Third District Court Appeal, Exhibit 5 aB3-34, and the California
Supreme Court, Exhibit6 at 35-36, baaf which denied his claim.
UFFICIENCY OF THE CLAIM
The conditions to bringing a writ of habeaspus in the federal courts are succinctly

stated in 28 U.S.C. section 2254(a). “The Supr€mert, a Justice thereof, a circuit judge, or

1 Petitioner does not seek judiciatice of documents he has attagtas Exhibits to his petition
but since they are all official state documehts authenticity of which can be accurately and
readily determined from sourc#sat cannot reasonably beestioned, Fed. Evid. Code §
201(b)(2) the court will take judial notice of them on its aw Fed. Evid. Code § (c)(1).
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district court shall entertain application for a writ of habeasmpus in behalf of a person in
custody pursuant to the judgment of a Statartconly on the ground thae is in custody in

violation of the Constitution or laws or treatigsthe United States. Insofar as petitioner is ng

t

challenging the judgment of the Butte County Sugpetiourt where he was convicted, but rather

challenging the conditions of hismfinement in that institutioyabeas corpus, then, is not a

proper vehicle for petitioner. See Preiser v. Rodriguez, 411 U.S. 475 (1973).

When addressing claims brought by a pro sgdiit, the court hold$e litigantto a less

stringent standard than thoggped to pleadings drafted by laengs. Haines v. Kerner, 404 U.§.

519, 520 (1972). Pro se complaints are condtliberally and may only be dismissed if it
appears beyond doubt that the plaintiff can proweet of facts in support of his claim which

would entitle him to relief._Nordstrom Ryan, 762 F.3d 903, 908 (9th Cir. 2014). A pro se

litigant is entitled to ntice of the deficiencies in the cotapit and an opportunity to amend,

unless the complaint’s deficiencies could betcured by amendment. See Noll v. Carlson, 8

F.2d 1446, 1448 (9th Cir. 1987). In this case tieeepotential for a properly alleged claim
under a different legal theory.
42 U.SC. SECTION 1983
Petitioner has stated a colorable claimridief based on allegations he has had an
impermissible alteration of his visig rights which is an issue thed&in be raised pursuant to 42

U.S.C. section 1983. That code section reads as follows:

Every person who, under color of any statatdjnance, regulation, custom, or usage,
any State or Territory or tHaistrict of Columbia, subject®r causes to be subjected, a
citizen of the United States or othersmn within the jurisdiction thereof to the
deprivation of any rights, privileges, ornmunities secured by the Constitution and law
shall be liable to the party injured in action at law, suit irequity, or other proper
proceeding for redress, except that in anjoadirought against a judicial officer for an
act or omission taken in such officer’s jaidi capacity, injunctive relief shall not be
granted unless a declaratory decree was viotatel@claratory relief was unavailable. R

the purposes of this section, any Act of Coegrapplicable exclusively to the District of

Columbia shall be considered todstatute of the District of Columbia.

In order to avail himself of the remedies avaléaunder this code seati, petitioner must name

specific defendants alleged to have personaltiigi@ated in the alleged deprivation of his
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constitution rights, or those who knew of the at@ns and failed to atb prevent them or

implemented a policy that repudiates constitogil rights and was the moving force behind the

alleged violations._Larez v. City of Lésgeles, 946 F.2d 630, 646 (9th Cir. 1991); Hanson

Black, 885 F.2d 642 (9t Cir. 1989); TayhrList, 880 F.2d 1040 (9th Cir. 1989).

Here plaintiff has named the California Ddap@ent of Correctionand Rehabilitation as
the enforcer of the rules to which he claimgshenconstitutionally bag subjected, but not the
individuals who are claimed to have impernmibgiapplied the visitatin rules against him on
unconstitutional grounds. He must properly nanfertants specifically if he chooses to ame
under this code section. Under the EleventheAdment to the Constitution, neither a Califorr
Department nor any other statstitution, can stand as a namededelant. In his administrative

appeal petitioner identifies the Wden, Mr. Martal, as a primary actor in the decision to whicl

has been bound, and suggests it was the regp#rsbnal animus against him. Exhibit 3 at 17}

18, 20, thus suggesting he may be a viable defend®etitioner may be aware of others who
played a role either directly andirectly who he also believested improperly, i.e., an individu
may be a proper defendant if he or she was raad@ae of the violations and failed to act to
prevent them or implemented a policy that wasrtioving force behind thaleged violations as
described in Larez, supra.

If petitioner chooses to take advantagéhefopportunity to amend his petition, he shot
label it a “complaint,” denominate himself as “Pl#fi’ rather than “Petitioner,” and name thos
from whom he seeks redress as “Defendaratidier than “Respondents.” He should also be
cognizant of the direction for ¢hproper content and form of a civil pleading found in Federal
Rule of Civil Procedure 8, among others.

CONCLUSON

In accordance with the foregoing, IT IS HEREBY ORDERED that:

1. The Clerk of the Court is directedgend petitioner a new Application to Proce¢
In Forma Pauperis By a Prisoner;

2. Petitioner’s petition is dismissed wittalve to amend in accordance with the te

of this Order if he so chooses;

174

nd

ia

N he

al

ild

1

‘ms




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

3. Within 45 days of the date of this Order Petitioner shall file:

a. A completed In Forma Pauperis application;

b. A copy of his jail trust accoustatement for the six month period
immediately preceding the filing of the ge&in or submit the filing fee required by the
court.

C. A First Amended Complaitihat conforms to the dictates of this Order;
in the alternative, aotice of voluntary dismsal of his petition.

Petitioner is warned that failure to complittwthis Order will result in a recommendati
that the action be dismissed and the file closed.
Dated: June 11, 2018

/s/ Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE




