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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 DAVID HUNTER, No. 2:18-cv-1752-JAM-EFB P
11 Plaintiff,
12 V. FINDINGS AND RECOMMENDATIONS
13 SUPERIOR COURT, et al.,
14 Defendants.
15
16 Plaintiff David Sampson Huntés a county jail inmate proceeding without counsel in an
17 | action brought under 42 U.S.C. 8 1983. The tpreviously denied his in forma pauperis
18 | application without prejudice because itsnat accompanied by a certified trust account
19 | statement as required by 28 U.S.C. 8 1915(af®)F No. 20. Plaintifhas since filed another
20 | application for leave to proceed in forma paupeBES&F No. 23. As explained below, plaintiff is
21 | not eligible to proceed in forma paupeasd his new application must be denied.
22 A prisoner may not proceed in forma pauperis:
23 if the prisoner has, on 3 or more priacasions, while incarcerated or detained in

any facility, brought an action or appealrcourt of the United States that was
24 dismissed on the grounds that it is frivolpoelicious, or fails to state a claim
upon which relief may be granted, unless the prisoner is under imminent danger of
25 serious physical injury.
26
27 | 28 U.S.C. 8§ 1915(g). Court records reflect tha2008, plaintiff was degnated a three-strikes
28 | litigant for purposes of § 1915(gphee Hunter v. Imminent Danger Incidemi®. 3:07-cv-3692-
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MHP (Feb. 15, 2008, N.D. Cal9ee alsdHunter v. PaetzoldNo. 5:14-cv-3233-PSG (Dec. 4,
2014, N.D. Cal.)Hunter v. Santa Rosa SheriffNo. 5:14-cv-5389-PSG (May 19, 2015, N.D.
Cal.). The section 1915(g) exception applies dinlye complaint makes a plausible allegatior
that the prisoner faced “imminent danger af@es physical injury” at the time of filing. 28
U.S.C. § 1915(g)Andrews v. Cervanted93 F.3d 1047, 1055 (9th Cir. 2007). Plaintiff's
complaint makes no such showin§eeECF No. 1 (alleging that iretaliation for throwing fecal
matter to protest missing items from his food tgagjntiff's water was shut off for two days).
Plaintiff's application for leave to proceed irrfila pauperis must therefore be denied pursua
8 1915(g). Plaintiff must submitehappropriate filing fee in ordéw proceed with this action.

Accordingly, because plaintiff has not paie filing fee and is notligible to proceed in
forma pauperis, IT IS HEREBY RECOMMENDED that:

1. Plaintiff's application to proceed inrfoa pauperis (ECF No. 23) be denied; and

2. Plaintiff be ordered to pay the $400 filing feithin fourteen days from the date of g
order adopting these findings and recommendatinds$a warned that failure to do so will res

in the dismissal of this action.
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These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanth provisions of 28 U.S.C. 8 689(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Disict Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

Dated: February 8, 2019.




