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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 STEVEN WAYNE BONILLA, No. 2:18-cv-1811 ACP
12 Plaintiff,
13 V. ORDER AND FINDINGS AND

RECOMMENDATIONS
14 WILLIAM B. SHUBB,
15 Defendant.
16
17 Plaintiff is a state prisoner proceeding peowith a civil rights action pursuant to
18 | 42 U.S.C. § 1983.
19 L. Application to Proceed In Forma Pauperis
20 Plaintiff has submitted a declaration that makes the showing required by 28 U.S.C.
21 | 81915(a). ECF No. 2. Accordingly, the request to proceed in forma pauperis will be granted.
22 Plaintiff is required to pathe statutory filing fee of $350.00 for this action. 28 U.S.C.
23 | 881914(a), 1915(b)(1). By this order, plaintiff wokk assessed an initial partial filing fee in
24 | accordance with the provisions of 28 U.S.C. 8§ 191(%fb By separate order, the court will direct
25 | the appropriate agency to colléke initial partiafiling fee from plaintiff's trust account and
26 | forward it to the Clerk of the Court. Thereaftelgintiff will be obligated for monthly payments
27 | of twenty percent of the predad month’s income credited faintiff’'s prison trust account.
28 | These payments will be forwamiéy the appropriate agency t@t@lerk of the Court each time
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the amount in plaintiff's account exceeds $10.00, until the filing fee is paid in full. 28 U.S.C.
§ 1915(b)(2).
Il. Complaint
Plaintiff alleges that hisghts were violated when Digtt Judge Shubb dismissed his
complaint in another case for failure to state axtlaECF No. 1 at 3. Hgeeks injunctive relief,
including immediate release from custody. Id. at 3, 20.

. Failure to State a Claim

A. Defendant Is Immune

“[lln any action brought against a judicidficer [under § 1983] for an act or omission
taken in such officer’s judiciaapacity, injunctive relief shall nte granted unless a declaratary
decree was violated or dachtory relief was unavailable.” 28 U.S.C. § 1983.

Judge Shubb’s dismissal of plaintiff’'s complamits squarely within the scope of activity
performed in his judicial capacity, and there igmdication that this amn falls within § 1983’s
narrow exception to judicial imamity. Judge Shubb is therefore immune from liability and the
claims against him must be dismissed.

B. Scope of 8 1983

State prisoners may not attack the fadeagth of their confinement in a 8 1983 action

and “habeas corpus is the appratg remedy” for such claim®reiser v. Rodriguez, 411 U.S.

475, 490 (1973); Nettles v. Grounds, 830 F.3d 922, 9B0EH. 2016) (holding that habeas

corpus is “available only for s&prisoner claims that lie atettore of habeas (and is the

exclusive remedy for such claimsyhile 8 1983 is the exclusive remedy for state prisoner clagims

that do not lie at the co habeas”). Here, gintiff requests, in parthat his conviction be
vacated and he be immediately released fpason. ECF No. 1 at 20. Accordingly, to the
extent he is challenging the vahgliof his continued confinemerttis claims lie directly within
the core of habeas corpus and must be dismissed.

The court declines to offer plaintiff the optitmconvert his claims to an action for habgas
corpus relief. Habeas petitiongy be filed in the distriaif confinement or conviction.

28 U.S.C. § 2241(d). Plaintiff is currently incamted in Marin County, which is situated in the
2




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Northern District of California. 28 U.S.C. § 8}( Based on the attachments to the complain

F

plaintiff's conviction also occued within the Northern Distritg jurisdiction. ECF No. 1 at
22-37. Therefore, if plaintiff wishes to challenge conviction or sentence, he will need to dqg so
by filing a petition in the United States DistrCourt for the Northern Birict of California.

V. No Leave to Amend

Leave to amend should be granted if it appg@assible that the dafts in the complaint

could be corrected, especially if a plaintiff is pro se. Lopez v. Smith, 203 F.3d 1122, 1130{31

(9th Cir. 2000) (en banc); Cato v. Unitedtess, 70 F.3d 1103, 1106 (9th Cir. 1995) (“A pro se

litigant must be given leave to amend his ord@wnplaint, and some notice of its deficiencies,
unless it is absolutely clear that the deficies of the complaint could not be cured by

amendment.” (citing Noll v. Carlson, 809 F.2446, 1448 (9th Cir. 1987))). However, if, after

careful consideration, i$ clear that a complaint cannot tired by amendment, the court may
dismiss without leave to amend. Cato, 70 F.3d at 1005-06.

The undersigned finds that, for the reasonsam®pt above, the complaint fails to state|a
claim upon which relief may be granted. Amendment could not overcome the bar of judicigl
immunity, or affect the scope of 8§ 1983cadrdingly, amendment would be futile. The
complaint should therefore besdchissed without leave to amend.

V. Plain Language Summary of this Order for a Pro Se Litigant

Your claims should be dismissed because evaeif are true, the defendant is immune to
suit under 8§ 1983. The court will not convert yoamplaint to a habeas petition because if you
want to bring a habeas petition, you need toiffile the United States District Court for the
Northern District of California.

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's request for leave to proceedforma pauperis (ECF No. 2) is granted.

2. Plaintiff is obligated to pay the statutdilng fee of $350.00 for this action. Plaintiff
is assessed an initial partial filing feeaacordance with the provisions of 28 U.S.C.

8 1915(b)(1). All fees shall be ltected and paid in accordancémmthis court’s order to the
i
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Director of the California Department of Corrections and Rehalulitdtied concurrently
herewith.

3. The Clerk of the Court randomly assign a UthiStates Districtuldge to this action.

IT IS FURTHER RECOMMENDEDhat the complaint be sinissed without leave to
amend for failure to state a claim.

These findings and recommendations are submitted to the United States District Juy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings and necendations, plaintiff maftle written objections
with the court. Such a document should bdioapd “Objections to Magirate Judge’s Finding
and Recommendations.” Plainti$f advised that failure to file objections within the specified

time may waive the right to applethe District Court’s orderMartinez v. Yist, 951 F.2d 1153

(9th Cir. 1991).
DATED: June 28, 2018.

m.r:_-— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

dge

[92)




