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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 LARRY WAYNE HOLMES, No. 2:18-cv-1856 AC P
12 Petitioner,
13 V. ORDER and
14 ROBERT W. FOX, FINDINGS AND RECOMMENDATIONS
15 Respondents.
16
17 Petitioner is a state prisonatoceeding pro se with a petiti for a writ of habeas corpus
18 | filed pursuant to 28 U.S.C. § 2254. Petitioner phelfiling fee. This action is referred to the
19 | undersigned United States Magistrate Judge pursuant to 28 U.S.C. § 636(b)(1)(B) and Lotal Ru
20 | 302(c).
21 Under Rule 4 of the Rules Governing Sec22%4 Cases, this coustrequired to condugt
22 | a preliminary review of all petitns for writ of habeas corpus fildy state prisoners. Pursuantto
23 | Rule 4, this court must summarily dismiss a pmiitf it “plainly appears from the petition and
24 | any attached exhibits that the petitioner isemitled to relief in th district court.”
25 Review of the instant petition demonstratest thetitioner is challenging the February 3,
26 | 2017 decision of the California Board of Parblearings (BPH) denyinpgetitioner parole. See
27 | ECF No. 1. Petitioner contentleere was insufficient evidente support the BPH’s finding that
28 | petitioner would pose a risk to@ety if paroled. Petitioner prested the same issue to the San
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Bernardino County Superior Court in a petition\eit of habeas corpus that was denied on
October 4, 2017, _Id. at 2-3.

This court is without jurisdtion to consider the sufficiency of the evidence underlying
state parole decision. The Supee@ourt has declined to recognaéederal liberty interest in
California’s requirement that BPH decisidms supported by “some evidence” of current

dangerousness. See Swarthout v. Cooke, 5622065(2011). The Court has emphasized thé

“the only federal right at issue gocedural, [and therefore] thdereant inquiry is what process
[the prisoner] received, not whether tate court decided the case correctlyid. at 222.
Therefore, petitioner’s challenge to the evickennderlying his 2017 deniaf parole is not
cognizable in federal court.

Accordingly, this court finds that petitiorie challenge to the édence underlying his
2017 denial of parole fails &tate a cognizable federal clai8warthout, 562 U.S. at 222, and
thereforerecommends dismissal of the instant petition without prejudice R8ke4, Rules
Governing Section 2254 Cases.

Accordingly, IT IS HEREBY ORDERED thdhe Clerk of Courshall randomly assign g
district judge to this case.

Further, IT IS HEREBY RECOMMENDED that:

1. The petition for writ of habeas corp&CF No. 1, be deniedithout prejudice;

2. No certificate of appealability liesued pursuant to 28 U.S.C. § 2253(c); and

3. The Clerk of Court be @icted to close this case.

These findings and recommendations are submitted to the United States District Ju

assigned to this case, pursuanth® provisions of 28 U.S.C. 8§ 63§(l). Within fourteen days

1 States “are under no duty tffey parole to their prisonersiut the creation of the option
creates a state liberty interssibject to “fair procedures” pretted by federal due process.
Swarthout, 562 U.S. at 220. The Supreme Court has emphasized that “[i]n the context of
.. the procedures required are minimal. . .].dAsoner subject to a parole statute similar to
California’s received adequateogess when he was allowed an opportunity to be heard and
provided a statement of the reasons why parokedeaied. ‘The Constitution,” we held, ‘does
not require more.’_Id. &20 (quoting Greenholtz v. Inmates of Neb. Penal and Correctional
Complex, 442 U.S. 1, 16 (1979)).
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after being served with these findings aadommendations, petitioner may file written
objections with the court. Such document shdddaptioned “Objectiont® Magistrate Judge’s
Findings and Recommendations.” Retier is advised that failure to file objections within the

specified time may waive the rigta appeal the District Cots order. Martinez v. Yist, 951

F.2d 1153 (9th Cir. 1991).
IT 1S SO ORDERED.
DATED: July 27, 2018 _ -
MMM
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




