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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

MARK EDDY; BOBBIE EDDY, No. 2:18-cv-2267-KIM-EFB PS
Plaintiffs,
V. ORDER AND FINDINGS AND
RECOMMENDATIONS

FEDERAL HOME LOAN MORTGAGE
CORPORATION (As Trustee for Freddie
Mac MultiClass Certificates Series 3450);
BANK OF AMERICA CORPORATION
(As Parent to Bank of America, M.A., as
Successor in Interest By Merger with
Countrywide Bank, FSB); SERVICE
LINK, LLC; MICHAEL M. BAKER, Esq.;
Does 1-5,

Defendants.

This case is before the court on defens&®deral Home Loan Mortgage Corporation

O

(“FHLMC"), Bank of America Corporation (“BofA), and Michael Baker’s (“Baker”) motions t
dismiss plaintiffs’ complaint for failure to state a claim pursuant to Federal Rule of Civil
Procedure (“Rule”) 12(b)(6).ECF Nos. 4 & 11. Also pending plaintiffs’ request to file
documents electronically (ECF No. 25) and tdourt's November 2018 order directing the

plaintiffs to show cause why sanctions shoultib®imposed for their failure to timely respong

1 This case, in which plaintiffs are procesglipro se, is before the undersigned pursuant to
28 U.S.C. 8 636(b)(1) and Eastern DistattCalifornia Local Rule 302(c)(21).
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to defendant Baker’s motion to dismiss (EC#&. [R2). For the following reasons, the order to
show cause is discharged, pldiistirequest to file documentseadtronically is denied, and it is
recommended that defendants’ motions to dismiss be granted.

l. Order to Show Cause

Baker noticed his motion to dismiss faaring on November 7, 2018. ECF No. 11. Iy
violation of Local Rule 230, plaintiffs failed tamely file either an opposition or statement of
non-opposition to that motiorSeeE.D. Cal. L.R. 230(c) (requiring an opposition or statemer

non-opposition to be filed not less than 14 daysro the hearing). Accordingly, the hearing

was continued and the plaintiffs were orderedrttered to show causeéhy sanctions should not

be imposed for their failure to timely file a respie pleading. ECF No. 22. Plaintiffs were 3
ordered to file an opposition or gatent of non-opposition to the motiold.

In response, plaintiffs explaithat they mailed their oppasih to the court on Septembe
28, 2018, but they are not sure why it was not receMECF No. 24. The docket reflects that
court received plaintiffs’ oppason on November 13, 2018, ten dagfter the order to show
cause issued. ECF No. 23. Given that an appogo Baker’'s motion has been filed, and in
light of plaintiffs’ representabin, the order to show causealischarged and no sanctions are
imposed.

Il. Plaintiffs’ Request to F@ Documents Electronically

Plaintiffs request permission to electronicdily documents with the court. ECF No. 2b.

Local Rule 133 requires pro se parties to ditel serve paper docuntgminless the assigned
district judge or magistrate judgrants permission to file electronically. E.D. Cal. L.R. 133(:
(b)(2). Here, plaintiffs have demonstratedadility to file documerg conventionally, and there
are no circumstances warranting a deviation ftieenlocal rule. Accordingly, the request for
permission to file electronically is denied.

I

2 Because the court determined that orgliarent would not materially assist in the
resolution of the defendants’ motions, they were ordered submitted on the BeeksD. Cal.
L.R. 230(g). ECF No. 30.
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. Defendants’ Motions to Dismiss

A. Factual Background

The complaint alleges thet 2003 plaintiffs purchased a home located at 125 Crowley
Lake Dr., Mammoth Lake, California. Com@ECF No. 1) 1 11. In 2008, they decided to
refinance their home loan witbountywide Bank FSB based on “asmces that the loan would
be a low interest, fixed rate loanld.  12. Plaintiffs received a new loan in the amount of
$417,000, which was secured by a deed of trust (“DODefs. FHLMC & BofA’s Req. Judicia
Notice (ECF No. 5), Ex. A.In 2012, Countrywide assigned iiterest in the DOT to BofAld.
at Ex. B. Two years later, plaintiffeceived a loan modification from BofAd. at Ex. C. On
January 26, 2016, a Notice of Dettanas recorded with the Mor@ounty Recorder’s Officeld.
at Ex. D. The notice indicatéisat plaintiffs were behind atheir payments in the amount of
$22,994.34.1d. On May 13, 2016, a Notice of Trustee’s Sale was recordedt Ex. E. Shortly
thereafter, BofA assigned its interestie deed of trust to defendant FHLM@I. at Ex. F. A
Trustee’s Deed Upon Sale reflects ttia property was sold on December 22, 20#i6at Ex. G.

Plaintiffs subsequently filed this actiagainst defendants Baker, FHLMC, BofA, and
Service Link, LLC, alleging claimsnder the Real Estate Settlethrocedures Act (“RESPA”)
and Truth in Lending Act (“TILA”") as well as state law clairf@r breach of contract, wrongful
foreclosure, quiet title, fraudulent concealmamig violation of the Homeowner Bill of Rights

(“HBOR”).* ECF No. 1 at 17-33. The crux of plaffgi complaint is that defendants were not

authorized to conduct foreclosure proceedings under the DOT for several reasons. They ¢laim

that the DOT was never propgexecuted because a notary was present at the time they

3 FHLMC and BofA'’s request for judicial nee of documents recorded with the Mono
County Recorder’s Office is grante®ee Mir v. Little Co. of Mary HosB44 F.2d 646, 649 (9th
Cir. 1988) (“In addition to the complaint, it is proder the district court to take judicial notice |of
matters of public record outside the pleading$ @nsider them for purposes of the motion to
dismiss.”) (internafjuotations omitted).

4 Plaintiffs’ TILA, quiet title, and fraudulent concealment cie are asserted against all
defendants. Their RESPA and HBOR clainss larought against BofA and FHLMC, and their
breach of contract and wrongful foreclosurairtis are alleged against BofA, FHLMC, and
Service Link.

3
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signed it. Id. 11 31-33. They further allege that tlssignments of the DOT were invalid becalise
the promissory note had previously begtit from the DOT and securitizedd. 1 39-41.
Plaintiffs also claim that the @ty that conducted the trusteesale was not the trustee under the
DOT. Id. 11 113-115. Plaintiffs alsdl@ge that BofA failed to mperly credit their payments,
which resulted in the loan being in defauld. 1 97, 102. Lastly, plaifits claim that defendants
failed to respond to their request for informatand to evaluate them for a loan modificatidd.
at 27-33.

Defendants Baker, BofA, and FHLMC novowre to dismiss plaintiffs’ complaint for
failure to state a claim under Rule 12(b)(6). ECF Nos. 4 & 11.

B. Rule 12(b)(6)’s Standards

A complaint may be dismissed for “failute state a claim upon which relief may be
granted.” Fed. R. Civ. P. 12(b)(6). To surviveation to dismiss for failure to state a claim, a
plaintiff must allege “enough facts to state aircl to relief that is plausible on its faceBell

Atlantic Corp. v. Twomby550 U.S. 544, 570 (2007). A claim has “facial plausibility when tf

=3

e
plaintiff pleads factual contentdhallows the court to drawedlreasonable inference that the
defendant is liable fahe misconduct alleged.Ashcroft v. Igbgl556 U.S. 662, 678 (2009)
(citing Twombly 550 U.S. at 556). The plausibility standard is not akin to a “probability
requirement,” but it requires more than a shessjdity that a defendant has acted unlawfully.
Igbal, 556 U.S. at 678.

Dismissal under Rule 12(b)(6) may be basectither: (1) lack o& cognizable legal
theory, or (2) insufficient factsnder a cognizable legal theor€hubb Custom Ins. Co710 F.3d
at 956. Dismissal also is appropriate if the ctaamp alleges a fact thatecessarily defeats the
claim. Franklin v. Murphy 745 F.2d 1221, 1228-1229 (9th Cir. 1984).

Pro se pleadings are held to a less-stringtmtdard than thosiafted by lawyers.

Erickson v. Parduss51 U.S. 89, 93 (2007) (per curiam). However, the Court need not accept as

true unreasonable inferences or conclusaggllallegations cast in the form of factual
allegations. Sebeto v. Glock Inc.349 F.3d 1191, 1200 (9th Cir. 2003) (citvgestern Mining

Council v. Watt643 F.2d 618, 624 (9th Cir. 1981)).
4
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For purposes of dismissal under Rule }@&) the court generally considers only
allegations contained in the plaagls, exhibits attached to tikemplaint, and matters properly
subject to judicial notice, anaustrues all well-pleaded material factual allegations in the lig
most favorable to the nonmoving par@hubb Custom Ins. Co. v. Space Sys./Loral, IfiO
F.3d 946, 956 (9th Cir. 2013)khtar v. Mesa698 F.3d 1202, 1212 (9th Cir. 2012).

C. DefendanBaker'sMotion

Defendant Baker argues that the claagainst him are barred by the doctrineesf
judicata ECF No. 11-1 at 5-7. Alternatively, hetluer argues that the complaint fails to
sufficiently allege a claim against hind. at 7-9.

Federal courts “are requireddove state court judgmentsetipreclusive effect they woul
be given by another court of that stat®&fodheim v. Cry584 F.3d 1262, 1268 (9th Cir. 2009)
(citing Migra v. Warren City Sch. Dist. Bd. of Edu465 U.S. 75, 84 (1984)). In dealing with t
judgment of a state court, fedecalurts must look to the preclusion rules of the relevant statg

determine whether a decision is preclusiiiofsky v. Superior Court of Californi@03 F.2d

332, 336 (9th Cir. 1983). In Californiggs judicata or claim preclusion, bars a second lawsuift

between the same parties on the same cause of aPgaple v. Barragan32 Cal. 4th 236, 252
(2004). Collateral estoppedr issue preclusion, battse relitigationof issues that were actually
litigated and determined in the first actioil. at 252-53. The elemerfty applying either claim
preclusion or issue preclusiondsecond action are the same: ‘Alglaim or issue raised in the

present action is identical tackaim or issue litigated in arior proceeding(2) the prior

|®N

to

proceeding resulted in a final judgment on theitsieaind (3) the party against whom the doctiine

is being asserted was a party or in privigh a party to the prior proceedingld. at 253
(internal quotations omitted).

Plaintiffs previously filed a civil actioagainst Baker, FHLMC and BofA in California
Superior Court for the County of Mono. Def. Baker's Req. Judicial Notice (ECF No. 11-2),

A.% In their state court action,ghtiffs alleged that Baker @éd and abetted in the wrongful

> Defendant Baker’s request for judiciaitice of state court records and documents
recorded with the Mono County RecordeDfice is granted. ECF No. 11-2eeMir, 844 F.2d

5
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foreclosure of their home locatat 125 Crowley Lake Dr., Mammotlake, California. ECF Ng.

11-2 at 68. The state courtraplaint alleged claims for wngful foreclosure, fraud,
“unconscionable contract,” breach of fiduciary dupyiet title, slander oftte, and for violations
of HBOR, the Consumer Credit Protection ARESPA, and the Fair Debt Collection Practice
Act. Id. at 74-85.

In this action plaintiffeagain allege that Baker aland abetted in the wrongful
foreclosure of their home. ECF No. 1 5. Thiso allege claims against Baker for quiet title
fraud, and TILA in relation to the foreclosure of their hortee.at 21-25, 27-29. Thus, in both
cases plaintiffs allege to have been injuredhgyforeclosure of thelmtome. As the injury
involved and defendants’ alleged wrongful cortdare the same, the same primary right is
implicated. Accordingly, under California’s prinyarights theory, plaitiffs’ state and federal
“causes of action” are the safh&ee Harper v. City of Montere®012 WL 195040, at *5 (N.D.
Cal. Jan. 23, 2012).

Lastly, the state court sasted Baker's demurrer to their complaint without leave to
amend. ECF No. 11-2, Ex. H. Thus, the statart action resulted ia final judgment on the
merits in Baker’s favor See Silas v. Argent Mortg. CaLC, 2017 WL 6055842, at *6 (E.D.
Cal. Dec. 7, 2017) (“Under California law, saisting a general demurrer and dismissing a cas

with prejudice constitutes aggment on the merits.”).

at 649;Miles v. Californig 320 F.3d 986, 987 n.1 (9th Cir. 2003) (taking judicial notice of stz
court records).

6 Although plaintiffs did not allege a TILA&@im in the state cousction, “the doctrine of

res judicata applies not only to those claims digtlitigated in the firstaction but also to those
which might have been litigated part of that case of action.”Clark v. Yosemite Community
College Dist, 785 F.2d 781, 786 (9th Cir. 1986). State &deral courts have concurrent
jurisdiction over TILA chims, 15 U.S.C. § 1640(e9ee R.G. Fin’l Corp. v. Vergara—Nundz6
F.3d 178, 184 (1st Cir.2006) (citing 8 1640(e)), arad thaim (which is predicated on the sam;
primary right) could been litigated in the earlier stadart action. Thus, rgadicata applies to
the TILA claim as well.See Monterey Plaza Hotel Ltd. Pislv. Local 483 of the Hotel
Employees & rest. Employees Union, AFL-CRD5 F.3d 923, 928 (9th Cir. 2000) (“While

[plaintiff] may have added new acts to its fede@hplaint, the new allegations are insufficie;]t
dy

to establish an independent offelient primary right than that vith the state courts have alre
addressed.”).

6
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Plaintiffs argue thates judicatashould not bar their claims because there was “fraud

perpetrated upon the Court to prevent Plaintiidenfprosecuting their claims.” ECF No. 23 at

Plaintiffs, however, do not explahow Baker (or any of the other defendants) misled the state

court or prevented them from prosecuting thesecalnstead, they prwle only their conclusion

that the state court ruling on Baker’'s demurres whtained by fraud, which fails to demonstrate

that they were denied the opparitty to present their cas&eeEichman v. Fotomat Corpl47
Cal. App. 3d 1170, 1175 (1983) (“Fraud by a party will not undermine the conclusiveness
judgment unless the fraud was exsio) i.e., it deprived the oppaog party of the opportunity to
appear and present his case. Therefore, a judgioes not lose its resdicata effect because i
was entered while evidence was being suppressed.”) (citations omitted).

Plaintiffs also argue thags judicatais inapplicable because they voluntarily dismisse

the state court action. ECF No. 23 at 2-3. Whpiigntiffs may have voluntarily dismissed theif

claims against the other defendants nameharstate court actiojydicially noticeable
documents demonstrate that plaintiffs’ claiagainst Baker were resolved by demurrer.
Accordingly, plaintiffs’ clams against Baker are barredreg judicata’

D. Defendants FHLMC and BofA’'s Motion

1. TILA

Plaintiff alleges that defelants violated TILA by failingo respond to their written
request for payoff information and to identifiycaprovide the contact information for the owne
of the loan. ECF No. 1 at 27-2&e15 U.S.C. 88 1639(g) and 1641(f). FHLMC and BofA
argue that plaintiffs’ TILA claim must béismissed as untimely. ECF No. 4 at 7.

TILA is intended to protect consumersaredit transactions bgequiring “meaningful
disclosure of credit terms.” 15 U.S.C. 8§ 1601(A)plaintiff's claim for damages relating to
improper disclosures under TILA $s1bject to a one-year statutielimitations, which runs from
the date of the occurrence of the violation.ULS.C. § 1640(e). Plaintiffs’ complaint does not

specify the date plaintiffs submitted their requéstsnformation related to the owner of the lo

" In light of this finding, the court declinés address Baker'dtarnative arguments.
7
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and the payoff amount. However, plaintiffs do gdlehat defendants responded to their requé
by stating that their loan had besferred to foreclosure. EQ¥o. 1 at 27-28. Thus, plaintiffs’
requests must have been sent prior to DeceliEs, when their house was sold at the truste
sale. ECF No. 5, Ex. G. Plaintiffs, howewdid not file this acon until August 2018, well over
a year after foreclosure proceedings concluded.

Furthermore, the complaint fails to allegets that would permitggitable tolling of the
one-year limitation period. “[T]he doctrine of equitatdéing may, inthe appropriate
circumstances, suspend the limitations peridil thre borrower discoveror had reasonable
opportunity to discover the fua or nondisclosures that fornetbasis of the TILA action.’King
v. State of Cal.784 F.2d 910, 915 (9th Cir. 1986). While #pplicability of tre equitable tolling
doctrine often depends on tt&as outside the pleadingSupermail Cargo, Inc. v. United States
68 F.3d 1204, 1206 (9th Cir. 1995), dismissal maydpeapriate when a plaintiff fails to allege
facts suggesting that he did r@tve a reasonable opporturtidydiscover the violationMeyer v.
Ameriquest Mortg. Cp342 F.3d 899, 902-03 (9th Cir. 2003). To establish excusable delay
plaintiff must showijnter alia, his due diligence until discovery of the operative facts that are
basis of his cause of actio®ee Edstrom v. Ndex West. L. I2010 WL 4069482, at *3 (citing
Fed. Elec. Comm’n v. William404 F.3d 237, 240-41 (9th Cir. 1996)).

The complaint’s allegations do not provide any basis for tolling the limitation period
Although plaintiffs argue in their opposition thaétlimitations period “had been toll[ed],” they
fail to provide any explanatn to support that conclusioikeeECF No. 13 at 17. Accordingly,
plaintiffs’ TILA claim must be dismissed with leaxo amend to allow them to an opportunity

allege a basis for tolling).

8 Plaintiffs’ TILA claim isalso brought against defemd&ervice Link, which has not
appeared in this action, mucls¢emoved for dismissal. ECF No. 1 at 27. Nevertheless, the
finds thatsua spontelismissal of plaintiffs’ TILA claim aginst Service Link is appropriate givg
that plaintiffs’ allegations reflect that the claim is untimeBeeSilverton v. Dep't of Treasury o
U. S. of Am.644 F.2d 1341, 1345 (9th Cir. 1981) (“A Dist Court may properly on its own
motion dismiss an action as to defendants wive Imt moved to dismiss where such defends
are in a position similar to that of moving defentdaor where claims against such defendants
integrally related.”).

8
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2. RESPA

Plaintiffs’ seventh and eighth causes di@tallege that BofA and FHLMC violated
RESPA. First, plaintiffs allge that defendants violated BREA by failing to respond to their
Qualified Written Requests (“QWR”) seeking themdity and contact information for the owne
of the loan as required by 12 U.S.C. § 2605(kl§))(Second, plaintiffs claim that defendants
violated RESPA by failing to promptly review thaipplication for loss rtigation. ECF No. 1 af
28-33.

a. 12U.S.C.8 2605

“Congress enacted RESPA in 1974 to proteaténbuyers from inflated prices in the
home purchasing processSchuetz v. Banc One Mortg. Cqrp92 F.3d 1004, 1008 (9th Cir.
2002). Pursuantto 12 U.S.C. 8§ 2605, loan servers are required to respond to a borrower’

for information. If the loan servicer receiv@®QWR seeking the identity and contact informat]

for the owner of the loan, therseeer must provide a written sponse within ten business days.

12 U.S.C. 8 2605(k)(1)(D). To state a cognizatdem under RESPA, plaintiffs must also alle
“actual, cognizable damagessulting from the Defendanti&ilure to respond to QWRSs.
Tamburri v. Suntrust Morg., Inc875 F. Supp. 2d 1009, 1014 (N.D. Cal. 2012) (emphasis in
original). “Courts have interpreted this requirement to pleadrpagy loss liberally.” Allen v.
United Fin. Mortg. Corp.660 F. Supp. 2d 1089, 1097 (N.D. Cal. 2009) (internal quotation n
omitted). However, “filing suit generally does not suffice as a harm warranting actual [RE
damages’ because, if it did, ‘every RESPA swuld have a built-in claim for damages.”
Soriano v. Countrywide Home Loans, |Mdo. 09-CV-02415-LHK2011 WL 2175603, at *4
(N.D. Cal. June 2, 2011) (quotihgl v. American Home Servicing, Iné80 F. Supp. 2d 1218,
1223 (E.D. Cal. 2010)).

Here, plaintiffs allege that over the pastesal years theihave made numerous requesit

for the identity of the true owner of the loanaim attempt to negotiated@cent loan modification.

ECF No. 1 § 49. They claim, however, thatBtailed to provide the address and contact

information for the owner of the loan within tdays of receiving requests for such information.

Id. § 150. They further allege thad a result of the failure tespond to their requests, they
9
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sustained actual damages, including “photocopgogis and postage costs incurred as a rest
having to send additional correspendes due to” defendants’ failure to respond to their earl
requests.ld.  182. These allegations amount to littlere than legal conclusions that BofA
failed to comply with 82605(k), which iasufficient to state a claimSee Iqbgl556 U.S. at 676
(“Threadbare recitals of the elements @faise of action, supported by mere conclusory
statements” are insufficient to state a claim). Indeed, plaintiffs do not even specify when t
allegedly submitted their requests for information.

Furthermore, plaintiffs’ claim for violadn of § 2605 is brought against both BofA and
FHLMC, but the complaint does not contain atiggations suggesting FHLMC failed to comg
with this statute. Nor could ¢y since section 2605 applies otdyloan services, and plaintiffs
allege that BofA, and not FHLMC, was tkervicer for the loan. ECF No. 1 { 18@gl12 U.S.C.
§ 2605(k). Accordingly, platiffs’ claim under 8 2605 against FHLMC fails for this additiona
reason.

Lastly, plaintiffs also fail to allege sutfent facts showing that they suffered actual

It of

er

ney

damages. Plaintiffs merely allege that tltmages included “photocopying costs and postage

costs incurred as a result ovingg to send additional corresponder due to [BofA's] failure to
adequately respond to Plaintiffs’ requests.”t Blaintiffs do not spaty how these additional
costs were incurred as a resulBaffA’s alleged RESPA violationSee Panno v. Wells Fargo
Bank, N.A.2016 WL 7495834, at *8 (C.D. Cal. Apr.2016) (“Plaintiff has not specifically
detailed how the first set of damages—costsaplying documents, postage fees, loss of work
traveling expenses from his attey’s office, and attorney’®és—specifically resulted from the
alleged RESPA violations.”fzivant v. Vitek Redtstate Ind. Group, Inc2012 WL 5838934, at

*4-5 (E.D. Cal. Nov. 15, 2012) (finding that conclugallegation that theefendant’s failure to

respond to a QWR resulted in postage expeissasufficient to establish actual damages under

RESPA);Soriano v. Countrywide Home Loans, Indo. 09-CV-02415-LHK, 2011 WL
2175603, at *4 (N.D. Cal. June 2, 2011) (“Plainti#innot claim the costs associated with the
follow-up letters as actual damages resulting ftbenalleged RESPA violation. Plaintiff has

i
10
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failed to allege a causal connection betweeralleged RESPA violatn and any pecuniary
damages.”).

b. LosaMitigation Application

Plaintiffs claim that BofA and FHLMG@iolated 12 C.F.R. § 1024.41(b) by failing to
timely provide notice of receipt g@laintiffs’ application for doan modification and to timely
review the applicatin to determine whether it wasmaplete. ECF No. 1 1 183-199. 194.

The regulation, 12 C.F.R. § 1024.41 establigitesedures a loan services must follow
when it receives a borrower’s loss mitigategplication. Where a complete loss mitigation
application is received at least 37 days be#ofereclosure sale, the servicer shall, within 30
days, notify the borrower of the available loss naitign options, if any, it will offer. 12 C.F.R.
1024.41(c). If the borrower submits an incompless mitigation application at least 45 days
before a foreclosure sale, the services is requiwvithin five days of receipt, to notify the
borrower of what additional information is needed2 C.F.R. § 1024.41(b)(2)(A).

Similar to their other RESPA claim, plaintiffs fail to allege any facts that, if accepted

true, would demonstrate that FHLMC and BofAlgited § 1024.41. Instead, they simply recit

the requirements imposed by § 1024.41 and conc¢hatesuch requirements were not satisfied.

SeeECF No. 1 11 183-196. Again, such legal cosicns are insufficiertb state a claim for

relief. Igbal, 556 U.S. at 676. Significantly, plaintif® not specify when they submitted their

application, nor do they allege that they subrdittenore than 37 days before the foreclosure
sale. Consequently, they fail to demonstras tlefendants were under any obligation to resy
to their request for a loan modification.

Their claim must also be dismissed faiuee to sufficiently plead actual damages
resulting from the alleged violation of 8§ 1024.8ee Vethody v. National Default Servicing
Corp., 2017 WL 3335970, at *3 (N.D. Cal. Aug. 4, 2017s Plaintiffs fail to plead actual
damages caused by the RESPA violation, tBeation 1024.41(b) claim fails, and the court

grants Defendants’ motion to dismiss as to thasnel”). Plaintiffs merely claim that they “have

9 A servicer is also required to acknodde receipt of any loss mitigation application
within five days of its submission. 12 C.F.R. § 1024.41(b)(2)(B).

11
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been harmed, injured, been made to suffer damages, and will suffer far into the future dug to
defendants.” Again, such conclusory allegatidasiot suffice. Accordingly, plaintiffs’ claim
for violation of § 1024.41 must be dismissed.

IV. Supplemental Jurisdiction

Plaintiffs also allege state law claims foeach of contract, wrongful foreclosure, quiet
title, fraudulent concealment, and violation of the Homeowner Bill of Rights (‘HBOR”). ECF

No. 1 at 17-33. But plaintiffs fail to allegefederal claim that could support supplemental

jurisdiction over a state law claintee28 U.S.C. 88 1331 (“The districourts shall have origina
jurisdiction of all civil actions arising underdtConstitution, laws, or treaties of the United
States), 1367(a) (where the dist court has original jurisdiction, it “shall have supplemental
jurisdiction over all other claims that are so redai® claims in the action within such original
jurisdiction . . . .”). Accordingly, the court shidudecline to exercise supplement jurisdiction
over plaintiffs’ state law claimsCarnegie—Mellon Univ. v. Cohjl484 U.S. 343, 350 n.7. (1988)
(“[I]n the usual case in which all federal-law claims are eliminated before trial, the balance|of
factors to be considered undke pendent jurisdiatn doctrine-judicial economy, convenience
fairness, and comity-will point toward decliningdsercise jurisdiction @ the remaining statet
law claims.”);United Mine Workers of America v. GihI383 U.S. 715, 726 (1966) (“Needless
decisions of state law should be avoided bota amtter of comity and to promote justice
between the parties, by procuring for them @is€ooted reading of the applicable law.”).

Moreover, the complaint demonstrates hlaintiffs and defendant Service Link are
California citizens and thereforevérsity jurisdiction is lackingSee28 U.S.C. § 133Bautista
v. Pan American World Airlines, In@28 F.2d 546, 552 (9th Cir. 1987) (to establish diversity
jurisdiction, a plaintiff musspecifically allge the diverse citizenship afl parties, and that the
matter in controversy exceeds $75,000).
V. Conclusion

Accordingly, it is hereby ORDERED that:

1. The November 5, 2018 order to shmause (ECF No. 22) is discharged and no

sanctions are imposed; and
12
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2. Plaintiffs’ motion to file documentsesdtronically (ECF No. 24, 25) is denied.

Further, it is hereby RECOMMENDED that:

1. Defendant Baker’s motion to dismiss (ER&. 11) be grantednd plaintiffs’ claims
against him be dismissedthout leave to amend; and

2. Defendant BofA and FHLMCs’ motion to dismiss (ECF No. 4) be granted as to
plaintiffs’ TILA and RESPA claims, and theskims be dismissed with leave to amend;

3. Plaintiffs’ TILA claim against defendaBervice Link be dismissed with leave to
amend,;

4. The court decline to exercise supplatakjurisdiction over plaintiffs’ state law
claims; and

5. Plaintiffs be granted 30 daysin any order adopting these findings and
recommendations to file an amended complaint as provided herein.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections
within the specified time may waive the rightappeal the District Cotis order. Turner v.

Duncan, 158 F.3d 449, 455 (9th Cir. 1998); t#esz v. YIst, 951 F.2d 1153 (9th Cir. 1991).

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: September 11, 2019.
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