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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 MORREY SELCK, No. 2:18-cv-2447-JAM-EFB PS
11 Plaintiff,
12 V. ORDER AND FINDINGS AND

RECOMMENDATIONS
13 COUNTY OF SACRAMENTO;
" CARLENA TAPELLA,
15 Defendants.
16
17 Several motions are pending in this action, which are addressed-herein
18 1. Defendant Carlena Tapella’s motion to dismiss plaintiff’s complaint for lack of subject
19 matter jurisdiction and failure to state a claim pursuant to Federal Rules of Civil
20 Procedure (“Rule”) 12(b)(1) and Rule 12(h)¢8, alternatively, for a more definite
21 statement under Rule 12(e) (ECF No. 6);
22 2. Tapella’s motion to strike under the antiAPP (Strategic Lawsuit Against Public
23 Participation) provisions sé&brth in California Civil Proedure Code section 425.16 (ECF
24 No. 7);
25 3. Plaintiff’'s motions for injunctre relief (ECF Nos. 20 & 22);
26
27
! This case, in which plaintiff is proceedi pro se, is before the undersigned pursuant to
28 | Eastern District of Califaria Local Rule 302(c)(21)See28 U.S.C. § 636(b)(1).
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4. Plaintiff's motions to amend the complaint (ECF Nos. 23, 24; 33)

5. Tapella’s motion to strike anolf dismiss plaintiff’s first and second amended complail
(ECF No. 26);

6. Also pending is the court’'s January 7, 2018esrdirecting plaintiff to show cause why
sanctions should not be imposed for failtog¢imely respond to defendant Tapella’s
motions to dismiss and to strike under Cafifars anti-SLAPP statet ECF No. 11.

For the following reasons, the order to shmause is discharged and no sanctions are
imposed. Further, it is recommended thgbdl’s motion to dismiss be granted and the
remaining motions be deniéd.

l. Order to Show Cause

Defendant Tapella originallgoticed for hearing on @aber 22, 2018, her motions to
dismiss and to strike under California’s anti-SeRA statute. In violation of Local Rule 230(c),
plaintiff failed to timely respond to the motianéccordingly, the hearing on the motions was
continued and plaintiff was orded to show cause why sancti@i®uld not be imposed for his
failure to timely respond to the motions. ECB.N1. Plaintiff was also ordered to file an
opposition or statement of non-opposition to the pending motions.

In response, plaintiff filed a document igied “Cause of Action,” which contains
additional factual allegations rédal to plaintiff's claims. ECHNo. 13. Plaintiff's filing does not
respond to the arguments raised in Tapella’sanpnor does it show cause why sanctions sh

not be imposed for his failure to file an oppios or statement aion-opposition to the pending

2 After defendant Tapella’s motions to dismiss and to strikkeuCalifornia’s anti-
SLAPP statute were fully briefed and submitted for decision, plaintiff filed a first amended

complaint. ECF No. 24. Shortly thereafter fied a second amended complaint (ECF No. 25

which Tapella has moved to strike and/or dis(BE&SF No. 26). Plaintifhas since filed a third
amended complaint. ECF No. 33. The court comlstplaintiffs amended complaints as moti
for leave to amend the complaint.

3 Because the court determined that oral agutwould not be of material assistance t
the court in resolving Tapellafmotions, they were submitted without appearance and withoy
argument pursuant to Eastern District of Qathifa Local Rule 230(g). ECF Nos. 18 & 28.
Plaintiff failed to notice his madins for hearing in violation dfocal Rule 230(c). Nevertheless
the court finds it appropriate to resolve eachiomoon the briefs and without oral argument.
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motions. Id. Nevertheless, in light of gintiff's pro se status, ehorder to show cause is
discharged without the imposition of sanctions.

[l Defendant Tapella’'s Motion to Dismiss

A. Background

This action arises out ofage court conservatorship proceedings commenced by the
Guardian of Sacramento County (“Public Guardian”) seeking the appointment of a conser
for Teruko Selck, plaintiff's mother. ECF No. Plaintiff alleges thatlefendant County of
Sacramento (the “County”) obtained guardianship over his mother and placed her in a car
facility where she is not reaeng adequate medical cartd. at 8. He also claims that the
County, through the appointed conservatos, Wwahdrawn money from Ms. Selck’s bank
accounts and prevented her from transferringamtiff the deed of trust for her homéd. at 7.
He further alleges that the Coyninlawfully seized his family’s assets and imprisoned him a
his mother against their willld.

State court records reflect that in May 2018, Bublic Guardianiled a petition seeking
to be appointed as the conservdtorMs. Selck. ECF No. 6-4 at 2-#2Defendant Tapella was
appointed as counsel tgoresent Ms. Selck in th@nservatorship proceedingkl. at 15-16. In
July 2018, the state court granted the petitionagpmbinted the Public Guardian as conservatg
for Ms. Selck.Id. at 24-25. The state court also grartee conservator éhpower to sell her
personal property and homtd. Plaintiff, apparently dissatigfil with the outcome of the state
court proceedings, filed this taan against the County and Tapebdleging claims styled as
conversion of real property, abusepirocess, malicious prosecutioaal estate fraud, negligeng
and malpractice. ECF No. 1 at5, 9.

Tapella now moves to dismiss plaintiff's colaipt for lack of subject matter jurisdiction
and failure to state a claim. ECF No. 6-1.

i

4 Defendant Tapella’s request for judiamltice of state court records is grant&ke
ECF Nos. 6-2 & 6-4see also, e.g., Hunt v. Check Recovery Sys.4i8 F. Supp. 2d 1157,
1160-61 (N.D. Cal. 2007) (“Judicial notice maythken of ‘adjudicativedcts’ such as court
records [and] pleadings . . . .").
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B. Rule 12(b)(1)’s Standards

A federal court is a court of limited jsdiction and may adjudicate only those cases
authorized by the Constitution and by Congrdéskkonen v. Guardian Life Ins. C&11 U.S.
375, 377 (1994). The basic federal jurisdiction statutes, 28 U.S.C. 88 1331 & 1332, confe
“federal question” and “diveity” jurisdiction, respectively Federal questn jurisdiction
requires that the complaint (1) arise under arfddaw or the U. S. Constitution, (2) allege a
“case or controversy” within the meaning of Arédll, § 2 of the U. S. Constitution, or (3) be
authorized by a federal statute that both l&tgs a specific subject matter and confers federa
jurisdiction. Baker v. Carr 369 U.S. 186, 198 (1962). To invoke the court’s diversity
jurisdiction, a plaintiff musspecifically allge the diverse citizenship afl parties, and that the
matter in controversy exceeds $75,000. 28 U.S.C. § 13®4ajista v. Pan American World
Airlines, Inc, 828 F.2d 546, 552 (9th Cir. 1987). A casespmably lies outside the jurisdictiof
of the federal courts unless demonstrated otheride&konen511 U.S. at 376-78. Lack of
subject matter jurisdiction may be raiseduay time by either party or by the couAttorneys
Trust v. Videotape Computer Products, Ji88 F.3d 593, 594-95 (9th Cir. 1996).

A motion to dismiss pursuant to Rule 12(b)$ggks dismissal for lack of subject matte
jurisdiction. SeeFed. R. Civ. P. 12(b)(1). On a Rule 12(b)(1) motion to dismiss for lack of
subject matter jurisdiction, plaintiff bearsetburden of proof thatirisdiction exists.See, e.g.,
Sopcak v. Northern Mountain Helicopter Seb2 F.3d 817, 818 (9th Cir. 1999)hornhill Pub.
Co. v. General Tel. & Electronics Corm94 F.2d 730, 733 (9th Cir. 1979). Different standar,
apply to a 12(b)(1) motion, depending on the manner in which it is n&eks.e.g., Crisp v.
United States966 F. Supp. 970, 971-72 (E.D. Cal. 1997). “A Rule 12(b)(1) jurisdictional at

may be facial or factual.'Safe Air For Everyone v. Meye&73 F.3d 1035, 1039 (9th Cir. 2004).

A facial attack “asserts #t the lack of subject matter jurisdomti is apparent from the face of th
complaint.” Id. If the motion presents a facialak, the court considers the complaint’s
allegations to be true, and plafhenjoys “safeguards akin thidse applied when a Rule 12(b)(
motion is made.”Doe v. SchachteB04 F. Supp. 53, 56 (N.D. Cal. 1992).
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Conversely, a factual attacktenh referred to as a “spealgi motion,” challenges the trut
of the allegations in the complaint that giveerto federal jurisdiction and the court does not
presume those factual allegations to be titeornhill, 594 F.2d at 733. Although the court may
consider evidence such as declarationgestimony to resol/factual disputesd.; McCarthy v.
United States850 F.2d 558, 560 (9th Cir. 1988), genuine disputes over facts material to
jurisdiction must be addressed under Rule &6ddrds. “[W]hen ruling on a jurisdictional
motion involving factual issues which also gadfte merits, the trial court should employ the
standard applicable to a motion for summaiggment. Under this standard, the moving party
should prevail only if the matei jurisdictional fact@re not in dispute anthe moving party is
entitled to prevail as a matter of lawTrentacosta v. Frontier Pacific Aircraft Industries, Inc.
813 F.2d 1553, 1558 (9th Cir. 1987) (quotationd eitations omitted) (emphasis added).

Here, Tapella advances a faa#ack, arguing that the alleégms of plaintiff’'s complaint
demonstrate the absence of subject maitesdiction. ECF No. 9-1 at 10-13.

C. Discussion

Tapella argues that the court lack subpeatter jurisdiction becaug#aintiff’'s complaint
only alleges state law claims bides not establish diversity juristdon over those claims. She
further argues that plaiffits claims are barred by tHeooker-Feldmamloctrine. ECF No. 6-1 at
10-13. As discussed below, it is clear from plaintiff’'s complaint thaestibpatter jurisdiction is
lacking here.

Although the complaint states that jurisdictiis based on “federal question,” plaintiff
only alleges state law claims. ECF No. 1 ad6® Baker v. Car369 U.S. 186, 198 (1962)
(Federal question jurisdiction reges that the complaint arise un@defederal law). Specifically
plaintiff claims that this case involves riggnce, real estate fraud, medical and legal
malpractice, and that he is “also suing for coneersf real estate propg, abuse in process and
malicious prosecution.” ECF No. 1 at 5, 9. Thenptaint, however, fails to establish diversity

of citizenship of the partiesahcould support diversity jurisdion over his state law claimSee

> Because the complaint must be dismissed on this basis, the court does not reach the

merits of Tapella’s motion to strikender California’s Anti-SLAPP statute.
5
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Bautista v. Pan American World Airlines, In828 F.2d 546, 552 (9th Cir. 1987) (plaintiff mus
specifically allege the diverse citizenship of alitjges to invoke diversityurisdiction). Instead, i
alleges that plaintiff resides in Sacramento, Gatiia, and that he & California citizen. ECF
No. 1 at 1, 4. Because plaintiff's citizenship ie #ame as the Countytfiyersity jurisdiction is
lacking. See Moor v. Alameda Coung/l1 U.S. 693, 718 (1973) (“[F]or purposes of diversity
citizenship, political subdivisions ardizens of their respective States.”).

Moreover, plaintiff's claims are barred by tReoker-Feldmamioctrine® TheRooker-
Feldmandoctrine bars jurisdiction in federal distradurt if the exact claims raised in a state
court case are raised in the suhsmt federal case, or if the claim®sented to the district cour
are “inextricably intertwined” with # state court’s denial of relieBianchi v. Rylaarsdan834
F.3d 895, 898-99 (9th Cir. 2003) (quotiRgldman 460 U.S. at 483 n. 16 Rooker-Feldman
thus bars federal adjudicationanfy suit where a plaintiff alleges injury based on a state cou
judgment or directly appesah state court’s decisiomd. at 900 n. 4.see also Branson v. Np&2
F.3d 287, 291-92 (9th Cir. 1995) (finding no subjeettter jurisdiction ovesection 1983 claim
seeking, inter alia, infgit reversal of statérial court action).

It is clear from the complaint that plaintiff is seeking relief from state court rulings.
Plaintiff specifically requestthis court release his mother “from County Guardianship” and
“[p]revent the order to sell [their] home and trangfieeir] assets . ...” ECF No. 1 at7. He al
requests that a state court order be modifigaetanit him and his mother access to their “real
property interests.'ld. He further alleges that the appeitittonservator is denying him acces

his property, and he requests modificatiomoforder to allow him access to his propértg. at

® The malpractice claim against Tapella does not directly challenge the state court’
orders and would therefore not be barred byRbeker-Feldmamloctrine. But that claim, if any
belongs to plaintiff's mother~who was represented by Tapetiahe state court proceeding—
and not plaintiff. Because pldiff is not an attorney, he may not assert claims on his mother
behalf. See Simon v. Hartford Life, In&46 F.3d 661, 664 (9th Cir. 2008) (“[C]ourts have
routinely adhered to thgeneral rule prohibiting prse plaintiffs from pursuing claims on beha
of others in a representative capacity.”).

" Plaintiff's other filings ao support the conclusion thhe instant action seeks to
challenge state court orders. In a document esti@ause of Action,” plaintf states that he is

seeking “adequate representation” for his mother“an appeal from sellinfgheir] assets.” ECFK
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8. Thus, it is clear that plaintiff's complaint seeks to challenge in this court state court rulir
which is not permitted under ti&ooker-Feldmarloctrine.

Accordingly, plaintiff's complaint mudte dismissed for lack of subject matter
jurisdiction. The dismissal shalbe without leave to amemgven that the jurisdictional
deficiencies cannot be cured by amendm&wse Noll v. Carlsar809 F.2d 1446, 1448 (9th Cir.
1987) (while the court ordinarily would permit aome plaintiff to amend, leave to amend sho
not be granted where it appears amendment wouldtite). Indeed, plaitiff has filed additional
proposed amended complaints tleatdiscussed further below, ademonstrate thatirisdiction
is absent.

[l. Plaintiff's Motion to Amend the Complaint

After Tapella’s motion to dismiss was fullyiefed and submitted for decision, plaintiff
filed a first amended complaint. ECF No. 24. Li#mss ten days later, he filed a second amel
complaint (ECF No. 25), and more recently iedfa third amended complaint, ECF No. 33. ]
court construes the amended complaints as motions for leave to amend the c8mplaint.

Plaintiff filed his amended complaints more than 21 days after Tapella moved for
dismissal under Rule 12(b). Consequentlyntag only amend his complaint with defendant’s
consent or leave of court. Fed. R. Civ. P. 15@)le 15(a)(2) provide$at “[t]he court should
freely give leave when justice so requires,” arellinth Circuit has directecburts to apply this
policy with “extreme liberality.”DCD Programs, Ltd. v. Leighto833 F.2d 183, 186 (9th Cir.
1987). When determining whether to grant leivamend under Rule 15(a)(2), a court shoulg
consider the following factors: (1) undue delay,l§ad faith, (3) futility of amendment, and (4)
prejudice to the opposing partifoman v. Davis371 U.S. 178, 182 (1962). Granting or deny|
1

No. 13. Plaintiff also alleges additional claiagainst defendant Tapella which he seems to
believe resulted in the statewt’s conservatorshipudgment and specifically requests an appe
from the order as a remedid. at 3.

8 Tapella has moved to strilead/or dismiss the first and second amended complaint
ECF No. 26. As discussed herein, there is naslasiallowing plaintiff to amend his complain
Accordingly, Tapella’s motions are moot.
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leave to amend rests in the sound discretion adfridlecourt, and will be reversed only for abus
of discretion. Swanson v. U.S. Forest Se®7 F.3d 339, 343 (9th Cir. 1996).

The crux of the allegations in plaintiff' srtie amended complaints is that the appointe
conservator has failed to enstiat plaintiff's mother has begmwoperly cared for and received
adequate medical care. ECFN@4, 25, 33. However, like tiestant complaint the amended
complaints do not allege a federal claim drevtvise establishes a basis for subject matter
jurisdiction. Id. Consequently, granting plaintiff leave to amend would be futile. According
his motions for leave to amend the complaint must be deed.Noll809 F.2d at 1448.

V. Defendant County of Sacramento

The sole remaining defendant, County of Sawnto, has not appealrin this action,
much less moved for dismissal. Notwithstanding tact, given the cleabsence of jurisdiction
over plaintiff's claimssua spont@lismissal of the claims against the County is approprizée.
Scholastic Entm’t, Inc. v. Fox Entm’t Grp., In836 F.3d 982, 985 (9th Cir. 2003) (court may
dismiss claimsua spontdor lack of jurisdiction)see also Qin Zhang v. Googlac., 609 F.
App’x 459 (9th Cir. 2015) (“[t]he district aot properly dismissefblaintiff’s] claims sua sponte
for lack of subject matter jurisdiction under Reoker-Feldmarmloctrine because the claims
were a forbidden ‘de facto appeal’ of a prétate court judgment avere ‘inextricably
intertwined’ with that judgment.”).

V. Plaintiff's Motions for Injunctive Relief

Plaintiff has filed two motionseeking injunctive relief. Ther§t, styled as a “Request f
Federal Injunction of Sale and De&dhnsfer of Property” seeks émjoin the sale of his mother
home by the County Counsel Conservat@&&F No. 20. The second, entitled “Motion to
Relieve Conservatorship under Rtk details injuries plaintiff'snother allegedly sustained g
a care facility and requests, among other thitigd, his mother be permitted to attend church
services and Tapella be ordéte provide plaintiff with vaous records. ECF No. 22.

Because plaintiff's claims must be dismi$ser lack of jurisdiction, the court may not
grant him injunctive relief.SeeZepeda v. United Statémmigration Service753 F.2d 719, 727

(9th Cir. 1985) (“A federal court may issue ajuirction [only] if it has personal jurisdiction ov
8
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the parties and subject matter jurisdiction dherclaim.”). Accordingly, his motions for
injunctive relief must be denied.
VI.  Conclusion

Accordingly, it is hereby ORDERED thtite January 7, 2019 order to show cause is
discharged and no sanctions are imposed.

Further, it is hereby RECOMMENDED that:

1. Defendant Tapella’s motion to dismisaiptiff's complaint pursuant to Rule 12(b)(1
(ECF No. 6) be granted and all claims agaires be dismissed for lack of subject matter
jurisdiction;

2. Defendant Tapella’s motion to strikeder California’s anti-SAPP statute (ECF No.
7) and motion to strike and/or dismiss plditgifirst and second amended complaints (ECF N
26) be denied as moot;

3. Plaintiff’'s claims against defenataCounty of Sacramento be dismissed spontdor
lack of subject matter jurisdiction;

4. Plaintiff's first, second, and third amsed complaints, construed as motions for leg
to amend (ECF Nos. 24, 25, 33), be denied,;

5. Plaintiff’'s motions for injunctive fief (ECF Nos. 20 & 22) be denied; and

6. The Clerk be directed to close the case.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

9

DATED: September 6, 2019.

ve

dge



