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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 ANQUENITA S. HALL, No. 2:18-cv-2488-MCE-EFB PS
12 Plaintiff,
13 V. ORDER AND FINDINGS AND

RECOMMENDATIONS
14 WENDY SMITH, CPS Worker; BRIAN
15 BOUKNIGHT, CPS Supervisor,
16 Defendants.
17
18 Plaintiff seeks leave to procegdforma pauperigursuant to 28 U.S.C. 1915ECF No.
19 | 2 & 7. She has also filed a request to fileudoents electronically (ECF No. 6) and motions
20 | seeking to transfer her state court child custmaie to federal court (ECF No. 9) and compel
21 | defendant Solano County Child Protective Serviogsroduce documents (ECF No. 11). For the
22 | reasons provided below, pl&ifis application to proceed forma pauperiss granted, her
23 | motions are denied, andrhsecond amended complairg dismissed with leave to amend.
24 | 1
25
26 ! This case, in which plaintiff is proceediimgpropria personawas referred to the
undersigned under Local Rule 302(c)(2%ee28 U.S.C. § 636(b)(1).
o 2 Plaintiff amended her comjtd twice before theourt had an opportunity to screen her
28 | prior complaints.
1
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l. Applicationto Proceedn Forma Pauperigind Motion to File Electronically

Plaintiff's appliation to proceeth forma pauperisapplication makes the showing
required by 28 U.S.C. 81915(a)(1) and (3peECF No. 2. Accordingly, her request to proce

in forma pauperiss granted. 28 U.S.C. § 1915(a).

Plaintiff's request to file docuents electronically with the court is denied. ECF No. 6|

Local Rule 133 requires pro se parties to ditel serve paper docuntgminless the assigned
district judge or magistrate judgrants permission to file eleatioally. E.D. Cal. L.R. 133(a),
(b)(2). Here, plaintiff has demonstrated arighbio file documents anventionally, and there ar
no circumstances warranting a deviation from tlealloule. Accordingly, the request is deniec

[l ScreeningRequirement

Determining that plaintiff may proce@d forma pauperigioes not complete the require
inquiry. Pursuant to 8 1915(e)(2he court must disras the case at any tinfet determines the

allegation of poverty is untrue, @rthe action is frivolous or miious, fails to state a claim on

[®N

which relief may be granted, or seeks monetary relief against an immune defendant. As discuss

further below, plaintiff's seand amended complaint must berdissed for failte to state a
claim.

Although pro se pleadings are liberally constrigsd Haines v. Kerngd04 U.S. 519,
520-21 (1972), a complaint, portion thereofshould be dismissddr failure to stag a claim if it
fails to set forth “enough facts to state a clamelief that is plasible on its face.”Bell Atl.
Corp. v. Twombly550 U.S. 544, 562-563, 570 (2007) (citidgnley v. Gibson355 U.S. 41
(1957));see alsd~ed. R. Civ. P. 12(b)(6). “[A] plainfit obligation to provide the ‘grounds’ of
his ‘entitlement to relief’ requires more thaibéds and conclusions, aadormulaic recitation of
a cause of action’s elements will not do. Facaliaigations must be engh to raise a right to
relief above the speculative level on the assumption that all of the complaint’s allegations
true.” 1d. at 555 (citations omitted)Dismissal is appropriate bad either on the lack of
cognizable legal theories oretlack of pleading dficient facts to supp cognizable legal
theories. Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir. 1990).
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Under this standard, the court must accepiigesthe allegations of the complaint in
guestionHospital Bldg. Co. v. Rex Hosp. Truste425 U.S. 738, 740 (1976), construe the
pleading in the light most favorable to the plaim@ind resolve all doubts in the plaintiff's favo
Jenkins v. McKeither895 U.S. 411, 421 (1969). A pro saiptiff must satisfy the pleading
requirements of Rule 8(a) of the Federal RoleSivil Procedure. Rle 8(a)(2) requires a
complaint to include “a short andgoh statement of the claim showithat the pleader is entitle
to relief, in order to give #hdefendant fair notice of whtte claim is and the grounds upon
which it rests.” Twombly 550 U.S. at 555 (citinGonley 355 U.S. at 47).

Liberally construed, plainfis second amended complaint alleges that defendant Sol
County Child Protective Services (“CPS”) remdveer children from her care shortly after she
moved into a home for domestic \@olce victims. ECF No. 12 at ®laintiff claims that she wa
tricked into dealing with CPS after being inforntédt the agency would assist her with findin
housing. Id. Instead of assistingaahtiff, CPS allegedly took her children and are now
attempting to have them adoptdd. at 5-6.

These allegations are too vague and caucjuto provide defedants with sufficient
notice of the factual basis for plaintiff's claim(sjones v. Community Redev. Ageri8a8 F.2d

646, 649 (9th Cir. 1984). Plaintiff must allege witHestst some degree péarticularity overt act

lple}

[92)

J7

which defendants engaged in that support plaintiff's cldom. The allegations must be short and

plain, simple and direct and stzibe the relief @intiff seeks. Fed. R. Civ. P. 8(&wierkiewicz
v. Sorema N.A534 U.S. 506, 514 (2003kalbraith v. County of Santa Clar807 F.3d 1119,
1125 (9th Cir. 2002). Plaintiffsomplaint does not &htify any specific cause of action, nor

does it identify the specific statutefendants purportedly violated.

Plaintiff's allegations suggettat she is attentipg to allege a 42 U.S.C. § 1983 claim for

violating her right to fantial association under théourteenth AmendmenGee Zion v. Cnty. of
Orange 874 F.3d 1072, 1076 (9th Cir. 2017) (“Pardrdse a Fourteenthmendment liberty

interest in the compamship and society of their children(fuotations omitted). The right to

familial association is violated where “a statéal removes children frm their parents without

their consent, and without a cooarder, unless information at the time of the seizure, after
3
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reasonable investigation, establishes reasonabteda believe that the child is in imminent
danger of serious bodily injury, and the scaiegree, and duration of the intrusion are
reasonably necessary to aved #pecific injury at issue.Keates v. Koile883 F.3d 1228, 1237
38 (9th Cir. 2018). The complaint’s allegatia@re conclusory and fail to explain how the
removal of her children was improper.

Furthermore, the complaint does not alldgg plaintiff's chidren were improperly
removed pursuant to a policy austom, which is required to asisa claim against an agency,
such as defendant CPSillegas v. Gilroy Garlic Festival Ass1®51 F.3d 950, 957 (9th Cir.
2008) (a municipality or its geartments is liable undsection 1983 only if plaintiff shows that
his injury was caused by employesging pursuant to the municlgg’'s policy or custom).

Accordingly, plaintiff's secondmended complaint must be dissed for failure to state
claim. Plaintiff is granted leave to file amended complaint. Any amended complaint must
allege a cognizable legal theory against a prdpgndant and contain sudient facts in support

of that cognizable legal theor Should plaintiff choose talé an amended complaint, the

amended complaint shall clearlyt $arth the allegations againsach defendant and shall specify

a basis for this court’s subject matter jurisdicticAny amended complaint shall plead plaintiff
claims in “numbered paragraphs, each limasdar as practicabte a single set of
circumstances,” as required by Federal Rul€igfl Procedure 10(b), and shall be in double-
spaced text on paper that bears line numbers iletimargin, as required by Eastern District (
California Local Rules 130(b) and 130(c). Anyerded complaint shallsd use clear heading
to delineate each claim allegeadaagainst which defendant or defendants the claim is allegg
required by Rule 10(b), and must plead clear facts that support each claim under each hex
Additionally, plaintiff is informed that the court cannagfer to prior pleadings in order t
make an amended complaint complete. Local Rule 220 redu&esn amended complaint be
complete in itself. This is because, as agygal rule, an amended complaint supersedes the
original complaint.See Loux v. Rhag75 F.2d 55, 57 (9th Cir. 1967). Accordingly, once
plaintiff files an amend&complaint, the original no longerrges any function in the case.
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Therefore, “a plaintiff waives all causes of action alleged in the original complaint which arge not

alleged in the amended complairit@ndon v. Coopers & Lybran@®44 F.2d 811, 814 (9th Cir.
1981), and defendants not named in anrated complaint are no longer defendarierdik v.
Bonzelet963 F.2d 1258, 1262 (9th Cir. 1992). Finally, tbert cautions plaintifthat failure to
comply with the Federal Rules of Civil Procedutes court’s Local Rules, or any court order
may result in a recommendatiorathhis action be dismisse&eeE.D. Cal. L.R. 110.

. Motions to Transfer State Court &@mand Compel Production of Documents

Plaintiff also moves to have her state ¢ainild custody case trarsfed to this court,
arguing that she will not be abledet a fair trial in state courECF No. 9. That motion must be
denied. Aside from lacking authority to issuerdt of mandamus directeak the state court,
Demos v. U.S. District Coyr®25 F.2d 1160, 1161 (9th Cir. 1991)stbourt lacks jurisdiction
over matters involving child cusdly decrees pursuant to the dzstic relations exception to
federal jurisdiction. That excepti “divests the federal courts pbwer to issue divorce, alimony
and child custody decreesAnkenbrandt v. Richargd$04 U.S. 689, 703 (1992¢e also Coats
v. Woods819 F.2d 236, 237 (9th Cir. 1987) (courts “ttexhally decline teexercise jurisdiction
in domestic relations cases when the core issugvies the status of pareand child or husbanc
and wife.”).

Plaintiff also moves to compel defend@&RS to produce all documents related to the
removal of her children. Because plaintiff lya$ to state a claim and, consequently, defendant
has not appeared in this actiony hetion to compel is deniedseeFed. R. Civ. P. 26(d)
(prohibiting parties from engaging in discovenytil they have conferred as required by Rule
26(f)).

Accordingly, IT IS ORDERED that:

1. Plaintiff's request for leave to procaedorma pauperiSECF Nos. 2 & 7) is granted

2. Plaintiff's motion tdile documents electronicalECF No. 6) is denied.

3. Plaintiff’'s motion to compel the prodian of documents (ECF No. 11) is denied.

4. Plaintiff's second amendedmplaint is dismissed witleave to amend, as provided

herein.
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5. Plaintiff is granted thirtdays from the date of servicetbis order to file an amendec
complaint. The amended complaint must beadtieket number assignedttus case and must
be labeled “Third Amended Complaint.” Failucetimely file an amended complaint in
accordance with this order will resultanrecommendation this action be dismissed.

Further, it is RECOMMENDEDhat plaintiff's motion to tansfer her state court child
custody case to federal co(i@BCF No. 9) be denied.

These findings and recommendations are sttiaanto the United States District Judge
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any g may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

DATED: March 4, 2020.
L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




