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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 LATWAHN McELROY, No. 2:18-cv-2771-WBS-EFB P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 C. RAMOS, et al.,
15 Defendants.
16
17 Plaintiff is a prisoner proceeding pro se wtiirs civil rights action under 42 U.S.C.
18 | §1983. His complaint was dismissed without prejadiue to plaintiff's failure to either submit
19 || the filing fee or an application for leave to peed in forma pauperis. ECF No. 6. Judgment as
20 | entered on the same day. ECF No. 7. After the case was closed, plaintiff filed an application fol
21 | leave to proceed in forma pauperis and a ‘eiteecognition” stating that he submitted his
22 | application at his “earliest conmence.” ECF Nos. 8 & 9. Lilally construing the letter, the
23 | court addresses it herein as a motion for réla@h judgment pursuantd Rule 60(b) of the
24 | Federal Rules of Civil Procedure. So construed, the motion must be denied.
25 Rule 60(b) provides for reconsiderationadfinal judgment where one of more of the
26 | following is shown: (1) mistake, inadvertenserprise, or excusable neglect; (2) newly
27 | discovered evidence which, with reasonable dikkgerould not have been discovered within
28 | twenty-eight days of entry gidgment; (3) fraud, misrepentation, or misconduct of an
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opposing party; (4) voiding of éhjudgment; (5) satisfaction tfe judgment; and (6) any other
reason justifying relief. Fed. R. Civ. P. 60(l#).motion for reconsideration on any of these
grounds must be brought within aas®nable time, and no later thame year, of the entry of the
judgment or the order being challengéd. Additionally, Local Rule 230(j) requires a party
filing a motion for reconsideratiaiw show the “new or differeriicts or circumstances claimed
to exist which did not exist or were ndtasvn upon such prior motion, or what other grounds
exist for the motion.” E.D. Cal. Local Rule 230()).

Here, plaintiff’'s motion is ingherent. It sets forth no bador reconsideration of the
court’s final order. Thus, gintiff has failed to meet &iburden under Rule 60(b).

Accordingly, IT IS HEREBY RECOMMENDED #t plaintiff's “letter of recognition,”
construed as motion for reliefoim judgment pursuant to Rus®(b) (ECF No. 9), be denied.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Suatldocument should be captioned
“Objections to Magistrateudlge’s Findings and Recommendas.” Any response to the
objections shall be served and filed within fieen days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to
appeal the Distric€ourt’s order.Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinez
V. Yist, 951 F.2d 1153 (9th Cir. 1991).

Dated: October 15, 2019. WM
=
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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