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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 YASIR MEHMOOD, No. 2:18-cv-02874 AC P
12 Plaintiff,
13 V. ORDER and
14 RYAN GARCIA, FINDINGS AND RECOMMENDATIONS
15 U.S. Pretrial Services Officer,
16 Defendant.
17 l. Introduction
18 Plaintiff is a federal detainee incarceratédhe Krome Service Processing Center in
19 | Miami, Florida, under the authority of the Urdt8tates Immigrationral Customs Enforcement
20 | (ICE). Plaintiff proceeds pro se with this puratcivil rights action brought under Bivens v. Six
21 | Unknown Agents, 403 U.S. 388 (1971), and an apipdicao proceed in forma pauperis. This
22 | action is referred to the undegeed United States Magistrate Judge pursuant to 28 U.S.C. §
23 | 636(b)(1)(B) and Local Rule 302(c). For the masset forth below, the undersigned grants
24 | plaintiff's motion to proceed in forma paupgand recommends this action be summarily
25 | dismissed for failure tetate a cognizable claim.
26 Il. In Forma Pauperis Application
27 Plaintiff has submitted a declaration in sugpadrhis application to proceed in forma
28 | pauperis that makes the showing required by ZBC. § 1915(a). Accordingly, plaintiff's
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request to proceed in forma pauperis, ECF No. 2, will be granted.

Plaintiff is required to pathe statutory filing fee of $350.00 for this action. 28 U.S.C.
1914(a), 1915(b)(1). By this order, plaintiff will be assessed an initial partial filing fee in
accordance with the provisions of 28 U.S.C. § 191(%]b By separate order, the court will dire
the appropriate agency to colléke initial partiaffiling fee from plaintiff's trust account and
forward it to the Clerk of the Court. Thereaftggintiff will be obligated for monthly paymentg
of twenty percent of the preaad month’s income credited faintiff's prison trust account.

These payments will be forwarded by the appaipragency to the Clerk of the Court each tin

the amount in plaintiff's account exceeds $10.00, until the filing fee is paid in full. 28 U.S.C.

1915(b)(2).

1"l. Screening of the Complaint

A. LegalStandards

This court is required to screen complaimtsught by prisonersegking relief against a
governmental entity or officer or employee aj@ernmental entity. See 28 U.S.C. § 1915A(
The court must dismiss a complaint or portion ¢o¢if the prisoner has raised claims that are]
legally “frivolous or malicious,” fail to state@aim upon which relief malge granted, or seek
monetary relief from a defendant who is immune from such relief. See 28 U.S.C. § 1915A
2).

A claim is legally frivolous when it lacks amguable basis invaor fact. Neitzke v.

Williams, 490 U.S. 319, 325 (1989); FranklinMurphy, 745 F.2d 1221, 1227-28 (9th Cir.

1984). The court may dismiss a claim as frivolatren it is based on andisputably meritless
legal theory or where the factu@ntentions are clearly baselegseitzke, 490 U.S. at 327; see

also Lopez v. Smith, 203 F.3d 1122, 1130-31 (9th Z000) (“[A] judge may dismiss [in forma

pauperis] claims which are based on indisplytateritless legal theees or whose factual
contentions are clearly baseless.The critical inquiry is whéter a claim, however inartfully
pled, has an arguable |égend factual basis.

Bivens actions and actions under 42 U.S.C98&3 “are identical save for the replacemg

of a state actor under 8§ 1983 by a federal agtder Bivens.”_Van Strum v. Lawn, 940 F.2d 4
2
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409 (9th Cir. 1991). Under Bivers plaintiff may sue a federaffiwer in his or her individual
capacity for damages based on a violation ohtifis constitutional rights._See Bivens, 403

U.S. at 397. Thus, to state a Bivens claim anpgfdimust allege: (1) tat a right secured by the

Constitution of the United States was violated, and (2) that the alleged violation was comn
by a federal actor. lId.

B. Plaintiff's Allegations

This case is one of several pta civil rights actions filed by plaintiff in this district.
The following background is pertinehtBy order filed February 16, 2017, and pursuant to a
agreement, plaintiff was convicted in this disticourt of bank fraud and aggravated identity

theft, and sentenced to a federal prison tef®4 months._See United States v. Mehmood, C

No. 2:12-cr-00154 JAM (ECF No. 457)Shortly thereafter, whilstill subject to supervised
release (ECF No. 508), plaintiff was surrenderellt for deportation proceedings pursuant t
18 U.S.C. 8§ 3583(d)(3) (ECF No. 457). A continuestitution hearing is $eduled in plaintiff's
criminal proceeding on December 4, 2018. (ECF No. 503).

In the instant complaint, plaintiff allegdsat he was initiallarrested on April 3, 2012,

then released on bail without incident for a perof eleven months, despite numerous instang

of his GPS ankle bracelet overheating and negettibe replaced. Plaintiff alleges that on
February 28, 2013, the bracelet again overheatetaasinear to explode.” ECF No. 1 at 9.
Fearing for his safety and life, plaintiff callé¢he emergency number for defendant Pretrial
Services Officer (PTO) Ryan Gaac'but got no reply.” Plainti “then cut off his ankle GPS bu
stayed at home . . . with no intention to flee frprasecution or from [tHecourt’s jurisdiction.”
Id. However, plaintiff “then lefto reconcile with his wife who [had] left the home earlier afte

verbal argument.”_Id. Plairftireceived a call from defendant imfoing him that he had violate

1 This court may take judicial notice of its own records and the records of other courts. S¢
United States v. Howard, 381 F.3d 873, 876 n.1 (9th Cir. 2004); United States v. Wilson, 6
F.2d 118, 119 (9th Cir. 1980); see also Fed. RAE201 (court may takeiglicial notice of facts
that are capable of accurate determinatiosdayrces whose accuracy cannot reasonably be
questioned).

2 Citations to the docket appearing in parenthesfes to plaintiff's criminal case, United State
v. Mehmood, Case No. 2:12-cr-00154 JAM.
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the terms of hisanditional release and that United Std¥gshals were on their way to arrest
plaintiff. Plaintiff was arested on March 9, 2013. Id.

Plaintiff alleges that on March 1, 2013, Gansent to plaintiff'shouse without a search
warrant and seized $9100 in castd an Apple Mcintosh laptoglaintiff avers that his house
was “locked and secure” and there was “no emesgeérid. Plaintiff avers that the forfeiture
order issued after sentencing “revealed thatseized $9100 andople MacBook [were] not
subject to forfeiture, fine or restitution.” Id. HD. Plaintiff contends that, because the criming
case is now “closed,” he is entitled to pursugvd rights action againslefendant Garcia, whon
he characterizes as “a goon andlzbey.” Id. at 1. Rintiff seeks to obtain damages and retrié
his property on the ground it was “unlawfullynreasonably and unconstitutionally seized and
was not a proceed of criminal activity.” I@he complaint alleges that defendant “violated

plaintiff's due process rights and right to be secure from illegal seizures (and) right to be s

from unlawful arrest warrant. These righesgred by 4th, 5th and 14th Amendment[s] to U.S.

Constitution. No, | did not file any administrative claim b/c they never reply to my claims
earlier.” 1d.

Plaintiff seeks 11 million dollars in damages and one year of defendant’s salary “as
compensation and for negligence, for his memtalotional and physical sufferings — for unlaw
arrest for last 6 years.” Id. at 12.

C. Analysis

Review of the docket in plaiiff's federal criminal casdemonstrates that on March 1,
2013, Garcia filed a Pretrial Services Violation tati requesting that thisourt issue a “no balil
bench warrant for plaintiff's arrest, which was signed and issued the same date by United

Magistrate Judge Carolyn Bmey. See United StatesMehmood, Case No. 2:12-cr-00154

JAM (ECF No. 34). Garcia noted ihe Petition that the conditions$ plaintiff's pretrial release

included location monitoring, and informéake court as follows (id. at 1):

On February 28, 2013, at approxiels 9:19 p.m., Mr. Mehmood

left his home without prior permigsi from Pretrial Services. At
approximately 9:20 p.m., the defendant removed his GPS transmitter
bracelet without authorizationfrom Pretrial Services. At
approximately 11:20 p.m., localaenforcement responded to the
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defendant’s home and advised thaegated a note at the defendant’s
home which stated he was goingRtakistan. Law enforcement also
located the GPS transmitter braceletthe gutter in front of the
defendant’s resident. At thigime, the defendant’s current
whereabouts are unknown.

Plaintiff was arrested on March 9, 2013 (ER&. 40), and his continued detention was
ordered on March 11, 2013 (ECF No. 38-9). Thostrary to plaintiff'sallegations, the record
establishes that plaintiff seest was made pursuant to a warrant supported by good cause &
prior to his arrest, there were exigent circums¢afprobable cause to search plaintiff's home
confiscate property reasonablyated to his disappearance (egsh demonstrating plaintiff's
ability to flee the country, and computer eamde concerning plaiff’'s whereabouts)._Cf.

United States v. Scott, 450 F.3d 863, 867—70 (3th2006) (pretrial bcondition allowing

warrantless search of detainee’s honitbout probable cause is unconstitutional).

Moreover, plaintiff's allegations conceng the confiscation dfis property appears
inconsistent with the existing record in his dnal case. Plaintiff’'s motion for the return of
private property, filed in his criminal caee December 26, 2013, notes the confiscation of
substantial cash but no Apple Mcintosh lapt@BCF No. 129.) The motion was denied becal
“defendant has not established ttis property was unlawfully seized.{(ECF No. 184.) Thus,
while substantial cash remains involved in thgang restitution proceedings is not clear that
the laptop ever existed. Nor is clear whetherputative laptop, assung its existence, was
allegedly confiscated by defendant Garcia oaldaw enforcement. Moreover, plaintiff has
alleged no facts refuting the clear inference thatalleged confiscatn of the putative laptop
was reasonable.

Thus, construed as a Bivens claim forethplaintiff seeks damages for Garcia’s

allegedly unconstitutional condutplaintiff's allegations faito state a cognizable claim.

3 Plaintiff moved for reconsidetian (ECF No. 205), and then filed an interlocutory appeal (E
No. 209), divesting the districbart of jurisdiction to reconsid¢he matter (ECF No. 213). The

Court of Appeals dismissed the matterltmk of jurisdiction. (ECF No. 249.)

4 Although plaintiff concedes he failed to cagmpith the requirements of the Federal Tort
Claims Act, 28 U.S.C.0028 2671 et seq., federal comtisinal claims cannot bie basis of a tor
claim against the federal government or itsragies under the FTCASee FDIC v. Meyer, 510
U.S. 471 (1994) (state law provides the sufitsta ground for a claim under the FTCA).
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Contrary to plaintiff's allegatins, the available facts suppomeasonable inference that the
alleged search and seizure of plaintiff's sdbjproperty was lawful. See e.qg. Anderson v.
Creighton, 483 U.S. 635, 641 (1987he determination whetheat was objectively legally

reasonable to conclude thaagiven search was supportadprobable cause or exigent

circumstances will often require examination of the information possessed by the searching

officials”).

Moreover, the allegedly unlawful seizurepdéintiff's cash and Apple laptop remains
relevant to the restitution proceedings currentiydaeg in plaintiff's criminal case. Under Rule
41(g), Federal Rules of CriminRBrocedure, a criminal defendant may move for the return of
confiscated property that was ragiplied to his final retitution debt._See Fed. R. Crim. P. 41
United States v. Kaczynski, 416 F.3d 971, 974 (®th2005). Under this construction, the

instant action is, at best, premature becausénhl restitution order is currently being
reconsidered.

Plaintiff is once again attempting to collateratlyallenge matters pertinent to his crimif
prosecution. For this reason, and because theninsbmplaint fails to ate a cognizable claim
that cannot currently be cured by amendmesetutidersigned recommends that the instant a(
be summarily dismissed.

IV.  Conclusion

Accordingly, for the foregoing reasons, IT IS HEREBY ORDERED that:

1. Plaintiff's application to proceed forma pauperis, ECF No. 2, is granted.

2. Plaintiff is obligated to pay the statutdiling fee of $350.00 fothis action. Plaintiff
is assessed an initial partial filing fee in aceorck with the provisions of 28 U.S.C. §1915(b)
All fees shall be collected and paid in accoawith this court’s ater filed concurrently

herewith.

5 Fed. R. Crim. P. 41(g) provides: “A persaggrieved by an unlawfslearch and seizure of
property or by the deprivation of property magva for the property’s return. The motion mu
be filed in the district wherthe property was seized. Theaucomust receive evidence on any
factual issue necessary to decide motion. If it grants the ntion, the court must return the
property to the movant, but may impose reastmabnditions to protect access to the propert
and its use in later proceedings.”
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3. The Clerk of Court is directed to randgrassign a districtjdge to this action.

Further, IT IS HEREBY RECOMMENDED thahis action be summarily dismissed for
failure to state a cognizable claim.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanth provisions of 28 U.S.C. 8 639(l). Within fourteen (14)
days after being served with these findiagsl recommendations, plaintiff may file written
objections with the court. $b a document should be captiori@bjections to Magistrate
Judge’s Findings and Recommendations.” Fatlafde objections within the specified time

may waive the right to appetdle District Court’s orderMartinez v. Ylst, 951 F.2d 1153 (9th

Cir. 1991).
DATED: November 7, 2018 _ .
m.r;_-—u M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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