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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 WEBSTER LEE, No. 2:18-cv-03039 MCE GGH P
12 Petitioner,
13 V. FINDINGS AND RECOMMENDATIONS
14 ROBERT NEUSCHMID,
15 Respondent.
16
17
18 | Introduction and Summary
19 Petitioner, proceeding in pro se, has fisgdapplication for a writ of habeas corpus
20 | pursuant to 28 U.S.C. § 2254. The matter wasnexdgo the United States Magistrate Judge
21 | pursuant to 28 U.S.C. § 636(b)(1) and Local Ra@i2. Pending before the court, is respondent’s
22 | motion to dismiss. ECF No. 9. Petitioner filexl an opposition, and respondent a reply. ECF
23 | Nos. 15, 16. Petitioner concedes that absanitsrily tolling and his bare bones request for
24 | equitable tolling, his petition is untimely. Aftdrorough review of the filing facts in this case,
25 | the undersigned recommends that this petition be denied.
26 | Background
27 Petitioner was convicted on June 4, 2015wherous violenfelonies, including
28 | attempted murder and attempted voluntary manslaugtECF No. 11-1. With the exception of a
1
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corrected abstract of judgmehts conviction was affirmed on agal to the California Court of
Appeal, Third Appellate Distet (“Court of Appeal”) on Jy 19, 2016. ECF No. 11-2. The
petition for review with the California SuprenCourt was likewise denied on October 26, 201
ECF No. 11-4. Under vlleestablished case laywithout a filing of requesfor certiorari with the
United States Supreme Court (as is the situdtere), petitioner’s state case was final 90 day;
later on January 24, 2017. The federal pmtitvas therefore due on January 24, 2018, unles
there were periods of tolling occasior®dthe filing of state habeas petitions.
Petitioner disputes the nature of some efdtate filings as set forth by respondent. Af
review of the lodged record in this case, the undersigned finds the following:
1. Petitioner’s first Sacramento County SuperCourt petition wafiled on March 29, 2017
(mailbox rule¥; this petition was denied on May 25, 2017. ECF Nos. 11-5; 11-6.
2. For some unexplained reason, petitioner flexdCourt of Appeal petition concurrently
with his Sacramento County Superior Coutitf; the state appellate petition was filg

on March 29, 2017, and was denied onmilA20, 2017. ECF Nos. 11-7; 11-8.

3. The first California Supreme Court petitionsvded on either June 25, 2017 (date of the

proof of service) or July 10, 2017 (signature date on petitid®@e ECF No. 11-9. This
petition was denied on September 20, 20BTF 11-10; see also ECF No. 17 at 3.
4. A second round of state petition filingsred thereafter. On December 21, 2017,

petitioner filed a petition with the Sacrame@ounty Superior Court. ECF No. 11-11.
On March 15, 2018, this petition was denied on the grounds that sie@ssive and
untimely. ECF No. 11-12.The petition was also alter natively denied on the merits.
Id.

1

1

! See Miranda v. Castro, 292 F.3d 1063, 1065 (9th Cir. 2002).

2 Unless otherwise explained, ttate of filing will be the de petitioner signed the proa
of service, or unless no proof of service iaitable, the date petitioner signed the petition.

3 As noted by respondent, the precise datdinffhere is of no consequence because,
explained later, all periods of time from the filing of the first state habeas petition to the da
denial by the state supreme court ofpiggition are all tolled in any event.
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5. Skipping the Court of Appeabetitioner filed in the Caldrnia Supreme Court on March
28, 2018. ECF No. 11-13. The petition was deniedsasa@ssive petition on Septembe
19, 2018. ECF 11-14.

6. While the California Supreme Court getnh was pending, on June 19, 2018 petitioner
went back to Sacramento County Superiouraising a “newly discovered” sentencir]
issue. ECF No. 11-15. This petition was denied on July 19, 2(d8aessive and
untimely. ECF No. 11-16.T he petition was also alter natively denied on the merits.
Id.

7. This federal action was filed on Novemider, 2018. ECF No. 1. Petitioner will not be
credited with filing the petition on Novemb#8, 2018, the date the proof of service wg
signed, because the petition was not signeill Navember 14th._See ECF No. 1 at 28.
Obviously, an unsigned petition could not h&deen placed in the prison mail system @
November 13th.

Discussion
The undersigned will analyze the tolling issaesee if the 365 days in which petitioner

could file had expired during the qped prior to the filing of the istant federal petition. That is,

if, after the conviction became fihand there was no applicable tolling for a period of time, &8.g.

10 days, that 10 days will be subtracted from the 365.
Petitioner is not entitled tmlling from the finality of theconviction to the filing of the

first state habeas petition. Nino v. Galaza, E&I 1003, 1006 (9th Cir. 1999). Thus, the pe

of 64 days, from January 24, 2017 to the filingld first state habeas petition, March 29, 201
is counted against the 365 days—Ileas0g days remaining in the AEDPA period.

No one contests that petitiongas entitled to statutory tolljpduring the entire course o
the first round of state habeas petitions. Therefoectintie between March 27, 2017 and
September 20, 2017 was tolled. Three hundred an@®i¢ days of the limitations remained.
The second round of state habpastions commenced December 2Q17. It is well establishe
that no “gap” tolling is applicable between esfiand second round of state habeas petitions.

Biggs v. Duncan, 339 F.3d 1045, 1048 (9th Cir. 2008 briefed by respondent, “[tje Ninth
3
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Circuit has held that a petitioner begins a sépax@and of review ‘each time [he] files a new
habeas petition at the same or a lower levethefstate court system.” ECF No. 9 at 7 (citing

Delhomme v. Ramirez, 340 F.3d 817, 820 (9th Cir. 2003)e interval beteen rounds of state

petitions accumulated to 92 dayBhis period is added to the tinegpired for a total of 156 days$

Therefore209 days of the AEDPA one-year period remained as of December 21, 2017.
As set forth above, the Sacramento Countge®ior Court petition commencing the sec
round of tolling was denied on both successind untimely grounds. ECF No. 11-12. Sug

petition is therefore “not properfyled,” and cannot be counted inetholling analysis. Thorson

Palmer, 479 F.3d 643, 645 (9th Q07) (citing Bonner v. Caye425 F.3d 1145, 1149 (9th. Cjr.

2005); Pace v. DiGuglielmo, 544 U.S. 408, 417 (2065)hus, the period between December

2017 and the filing of the next ftgon filed in the CaliforniaSupreme Court on March 28, 20!
counts against petitioner. Petitioner used up 9&rdays of his one-year filing limitation bringit
the total excluded up to 254 days—Ileaviig days in the one-year limitations period.

The petition filed in the Q#ornia Supreme Court on Meh 28, 2018 was denied
successive on September 19, 2018. ECF Nos. 11-3; A successive petition in California

not “properly filed” for AEDPA tolling purposesPorter v. Ollison, 620 F.3d 952, 958 (9th (

2010); Hughes v. Paramo, No. CV 17-154 F(MRIW), 2018 WL 3238585, at *5 n.4 (C.D. C

June 28, 2018), report and recommendatidapted, No. CV 17-15&M0 (PJW), 2018 WL

3218096 (C.D. Cal. June 29, 2018); RamixezChavez, No. 1:13-cv-00601-JLT, 2013 V

5569971, at *4 (E.D. Cal. Oct. 9, 2013). See &6€# No. 16 at 5 (citig Garmon v. Foulk, Na.

CV 14-0125 JCG, 2015 WL 1457629, at *2-3 (C@al. Mar. 30, 2015) (Observing that

U
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if

successive petitions tolled the AEDPA limitatigmsriod, the limitations period could be tolled

forever by the filing of successive petitions).

Petitioner’s primary argument teeis that successive petitions are properly filed, w

untimely petitions are not. B#@oner cites_Taylor v. Pfeiffie No. 1:17-cv-01699-LJO-SAB-HC

4 Petitioner attempts an argument thatsithis petition was desil on both untimeliness
and successive grounds, it was a successivegpeditititied to statutgrtolling. Petitioner’'s
argument regarding successive petitions is erroneous, and in any etrsohgoeannot dismiss
the untimeliness aspect of the Sacramento §dsaperior Court’s riing by sleight of hand.
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2018 WL 3062164 (E.D. Cal. June 19, 2018), for gngposition. ECF No. 18t 7-9. However
the magistrate judge’s opinion in Taylor was adbpted by the district judge and therefore g
not stand as citable authorit§gee Taylor v. Pfeiffer, 8l 1:17-cv-01699-LJO-SAB-HC, 2018 W

4057473 (E.D. Cal. Aug. 23, 2018). Retier’s point was made iRogers v. Swarthout, No.

14-3087 EMC (pr), 2015 WL 493842 (N.D. Cal. Fdb.2015), a case claiming that succes

petitions are properly filed. Hower, the Rogers court based this conclusion on a Supreme

case (Artuz v. Bennett, 531 U.S. 4 (2000)), analyzhe Massachusetts leas filing policies, an
it asserted the Ninth Circuit de@si in Porter referencing successpetitions as not properly file
was dicta. The undersigned disagrees that Poatebe disregarded, dicta or not. Moreover,
only are California filing policies at issue hexad not those of Massaclatis, but also, Roge
contains little consistency in pdiple—if untimely petitions are nqroperly filed, it is difficult to

see why successive petitions fare any better untiegtoules. As noted by Hughes, Rogers is

even followed in its own district. The undersigneltbfes the majority of cases in the Ninth Circ
holding that successive petitis are not properly filed.

Instead of finally filing infederal court, petitioner went once more to the Sacran
County Superior Court on June 19, 2018, even bdimetate supreme court petition had b
ruled upon. The Sacramento County Supetiourt denied the petitoon July 19, 2018, aga
finding that the petition was successarel untimely. This petition cats for nothing in the tollin

analysis, as it was not properly filed.

S Petitioner also contends that this lagteyior court petition (the sixth petition) was
actually a “motion for reconsideration” of a prews Superior Court petitn (possibly the fourth
petition) or even his first state supreme ¢qatition. Such is not clear from the supposed
documents submitted as attachments to the opposition. Not only is the sixth petition on a
different subject than the failr, and hence the appellation “omsideration” is not apt, as
respondent points out, motions feconsideration of habedsnials are not countenanced
pursuant to California lawCf. Jackson v. Superior Court, 189 Cal App 4th 1051 (2010),
distinguishing petitioner’s position fromahof the state which may appeal gnanting of a
petition, and hence may seek a reconsideratiorsaparior court decision prior to the filing of,
or expiration of time to file, an appeal. Revieiwclaims in a habearpus petition that was
denied by the superior court cannot bad by the filing of a motiofor reconsideration in that
court: “[A] prisoner whos petition has been denibgl the superior court oaobtain review of his
claims only by the filing of a new petition in tmurt of Appeal.”_Inre Clark, 5 Cal.4th 750,
767, fn. 7 (1993). This is so because an oddaying a petition ismmediately final,
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Therefore, continuing the above stated caltah, because none ofethast two petition
counted for tolling purposes, petitioner had 111 days to file in federal court from March 28
This time period expired aduly 17, 2018 long before the November 14, 2018 federal filing.

Petitioner finally concludes thhe is entitled to equitable tislg because he was diligent
his prosecution of his state habeas petitions. Vdililgence is a prerequisifer equitable tolling
it is not itself an “extraordixy circumstance” beyond petitionecentrol which is the necessa

substance of an equitable tolling filing. visgence v. Florida, 549 U.327, 336 (2007). On th

contrary, petitioner sets forth no extraordinary winstance; indeed, his repeated filings in S
court were of his own doing. Accordingly, peiter is not entitled tequitable tolling.
Conclusion

Pursuant to Rule 11 of the Federal R@@werning Section 2254 Cases, this court mu
issue or deny a certificate of appealability whesmtiers a final order adverse to the applicant.
certificate of appealability may issue only “if tapplicant has made a staostial showing of the
denial of a constitutional right.” 28 U.S.C. 8§ 228582). For the reasons set forth in these
findings and recommendations, a substantial shgwf the denial of a constitutional right has
not been made in this case.

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Respondent’s motion to dismiss (ECF No. 9) be GRANTED;

2. The federal petition be dismissed as untimely; and

[Continued...] and review lies onlyith the filing of a new petiion. Jackson, supra at 1064, n.

“The loss of jurisdiction for purpes of reconsideratn of the ruling would occur when the order

became final and binding [at the time of decisiond@fial of a petition], or when the People fil
a notice of appeal from the order.” JacksohCG&7. Thus, no matter what state court habeas
decision upon which petitioner was assertedking reconsideration, meconsideration motiot
was properly filed.

To find otherwise would allow a never-enditolling process by the mere expedient of

seeking reconsideration of aeprous state habeas denial—matter how many months or othef

decisions had passed in the imerif a petitioner has new claimar new evidence on old claim
he must file a new state petition and seek aegtion to the successive petition rule. Moreov,
to the extent that the ineffectuaconsideration motion was directatithe fourth or fifth state
habeas decision, those decisidigsnot count for tolling purposethus any “reconsideration”
motion cannot fare any better. This holds tnoematter how one interprepetitioner’s exhibits
which he attached to the opposition, whashrespondent points out, are problematic.
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3. The District Court decline to isela certificate oappealability.

These findings and recommendations are subditd the United States District Jud
assigned to the case, pursuant soghovisions of 28 U.&.. § 636(b)(l). Within twenty-one day
after being served with these findings and recemalations, any party may file written objectic
with the court and serve a copy alh parties. Such a docunteshould be captioned “Objectio
to Magistrate Judge's Findings and Recommendatighisy’reply to the olgctions shalbe served
and filed within fourteen daystaf service of the objections. Tharties are advised that failu
to file objections within the spe@fd time may waive the right to apggehe DistrictCourt's order

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: April 8, 2019

/s/ Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE
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