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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 ROBIN THEIS and TAYLOR THEIS, No. 2:18-cv-03278-KIM-KJIN
12 Plaintiffs,
13 V. ORDER
14 YUBA COUNTY SHERIFF'S
15 DEPARTMENT, et al.,
16 Defendants.
17
18 Defendants move tosniss plaintiffs’ Second Anmeled Complaint (“SAC”) for
19 || failure to state a claim under Federal Rul€ofil Procedure 12(b)(6 Mot., ECF No. 25.
20 | Plaintiffs opposed, Opp’n, ECRo. 28, and defendants have regl Reply, ECF No. 30. The
21 | court submitted the motion for decision on thpgya, and having reviewed the papers and the¢
22 | applicable law, now GRANTS in pamd DENIES in partefendants’ motion.
23 l. BACKGROUND
24 This case concerns the euthanizatioplaintiffs’ beloved cat, Pizza, at the Yuba
25 | County animal shelter. The coueviewed the factual backgrountithe case in its order on an
26 | earlier motion to dismiss and incorporateat tthescription of théacts by referenceSeePrior
27 | Order, ECF No. 22 at 2.
28 || /I
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In its prior order theaurt dismissed plainfi$’ first amended complaint with leav

to amend. Prior Order. Plaintiffs filed amended complaint on July 31, 2019. Second Am.

Compl. (“SAC”), ECF No. 23. In their SAC, aihtiffs added as a defendant Shaun Smith, the¢

Support Services Division Captain at the adistelter run by the Yuba County Sheriff's
Department; Mr. Smith waallegedly the supervisor of dattant Deneen Barnhill. SAC | 4.
Plaintiffs also now allege serad other instances in which egts of the Yuba County animal
shelter, including Smith and Bartthsummarily euthanized animats refused to provide them
veterinary careld. 1 22-26.

Il. LEGAL STANDARD

Under Rule 12(b)(6) of the Federal Rutd<ivil Procedurea party may move tg
dismiss a complairfor “failure to state a @im upon which relief can bgranted.” A court may

dismiss “based on the lack of cognizable legaltheo the absence of Sicient facts alleged

under a cognizable legal theoryBalistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cirn.

1990).

Although a complaint neaezbntain only “a short and gih statement of the claim
showing that the pleader is entitled to relief,dFR. Civ. P. 8(a)(2), in order to survive a motic
to dismiss this short and plairmstment “must contain sufficientdtaal matter . . to ‘state a
claim to relief that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotir
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). A complaint must include something
more than “an unadorned, the-defendant-unlyvhermed-me accusation” or “labels and
conclusions’ or ‘a formulaic recitatiaof the elements of a cause of actionld. (quoting
Twombly 550 U.S. at 555). Determining whetheycanplaint will survive a motion to dismiss
for failure to state a claim is“aontext-specific task that reges the reviewing court to draw of|
its judicial experience and common sensiel’at 679. Ultimately, theaquiry focuses on the
interplay between the factual allegations of theglaint and the dispositive issues of law in th
action. See Hishon v. King & Spalding67 U.S. 69, 73 (1984).

In making this contexgpecific evaluation, this coumust construe the complain

in the light most favorable tie plaintiff and accept as trtiee factual allegations of the
2
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complaint. Erickson v. Pardus551 U.S. 89, 93-94 (2007). This rulees not apply to “a legal
conclusion couched as a factual allegatioRapasan v. Allain478 U.S. 265, 286 (198§uoted
in Twombly 550 U.S. at 555, nor to “allegations that contradict matters properly subject to
judicial notice” or to material attached toiocorporated by refenee into the complaint.
Sprewell v. Golden State Warrigi266 F.3d 979, 988-89 (9th Cir. 2001). A court’s
consideration of documents attached to a comipda incorporated byeference or matter of
judicial notice will not convert a motion tismiss into a motion for summary judgmeritinited
States v. Ritchje842 F.3d 903, 907-08 (9th Cir. 200Bgrks Sch. of Bus. v. Symingtéd F.3d
1480, 1484 (9th Cir. 1995¢pmpare Van Buskirk v. Cable News Network, 284 F.3d 977,
980 (9th Cir. 2002) (noting that even thougurt may look beyond gadings on motion to
dismiss, generally court is limited tade of the complaint on 12(b)(6) motion).
1. DISCUSSION

The court addresses orthe arguments essentialthe resolution of the pending
motion. Plaintiffs assert manaay duty and negligence clainasising under state lanseeSAC
19 28-33, 45-52. The court resolves the motioadalressing the federal claims alone, as
discussed more fully belowPlaintiffs claim defendants viokd California Food & Agriculture
Code section 31752(b)(1) by euthanizing Pizza widtpproximately 24 hours of Pizza’s retrie
by Yuba County animal corttl officers. That provision of l& reads : “Except as provided in

Sections 17006 and 31752.5 and paragraph (2Y, ctita shall be helfbr owner redemption

al

during the first three days tfe holding period, not including the day of impoundment, and ghall

be available for owner redemgt or adoption for the remaindei the holding period.” Section
17006 provides, in relevant part, “Animals that¢ irremediably sufferg from a serious illness
or severe injury shall not beeld for owner redemptn or adoption.” Cal. Food & Agric. Code
17006.
a. MonellClaim
To state a claim for municipal liabilipnder § 1983, plaintiffmust show the loce
government had a policy austom that amounted to delrbe&e indifferenceo plaintiffs’

constitutional rights, and the policy or cust was a moving force behind the constitutional
3
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violation of which paintiffs complain. Cairns v. County of El Dorad®94 F. App’x 534, 536
(9th Cir. 2017) (citation omitted). Defendardrgue the Second Amended Complaint fails to
plead facts establishing that YuBaunty Sheriff's Department had a specific custom or polic
“so persistent and widespread thatonstitutes a permanent anéll settled policy.” Mot. at 8
(quotingTrevino v. Gates99 F.3d 911, 918 (9th Cir. 1996)).

A policy or custom must be a “delilae choice to follow a course of action . . .
made from among various alternatives by the officradfficials responsibléor establishing fina
policy with respect to the subject matter in questiddémbaur v. City of Cincinnat475 U.S.
469, 483 (1986) (plurality opinion)A] local governmental enty may be liable if it has a
policy of inaction and such inaction amounts failure to protect corigutional rights.” Lee v.

City of Los Angele2250 F.3d 668, 681 (9th Cir. 2001) (citation, internal quotation marks

y

omitted). “Liability for impropercustom may not be predicated on isolated or sporadic incidents;

it must be founded on practicessuffficient duration, frequencynd consistency that the condut

has become a traditional rhed of carrying out policy."Treving 99 F.3d at 918Monell does
not turn § 1983 into “a federal good gowment act” for municipalitiesCity of Canton, Ohio v.
Harris, 489 U.S. 378, 396 (1989) (O’Conndr, concurring in part).

Plaintiffs” Second Amended Complaonly identifies the alleged policy once, a
one “of euthanizing animajwior to the statutorily-madated hold[.]” SAC { 37.
As noted, plaintiffs expressly referencelif@ania Food & Agriculture Code section 31752
elsewhere in the complaint. Plaintiffs addgeneral allegations to their Second Amended
Complaint about incidents in which (1) a cat wasrly euthanized deseit treatable abscess,
1 22; (2) a dog was picked up by Yuba Countynahcontrol officers and “euthanized at the
shelter shortly afterwards,” despibot being irremediably sufferinigl. I 23; (3) a dog named
Tank became defensive while bgiinspected by a veterinariaile being adopted and was
summarily euthanized as aggresside,f 24; and (4) a dog named Boogie was euthanized
“within a few days” of being brought to theedter despite being in good health and friendtly,
1 25. Only the first instance, in which a cat wowdde been euthanizedgrto the expiration of

the statutory hold period but forahntervention of a volunteerguld have been motivated by th
4
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purported policy or custom here. Although the bedaof the allegations may suggest a cavaljer
attitude toward the euthanasia of aninalthe Yuba County Shéts Department, the

allegations do not support the existence of a paiccustom of euthanizing animals before thg

\1*4

statutorily mandated hold period runs. Evenrigkhese allegations &sie, as required under
Rule 12(b)(6), they do not make out a case fiiemature euthanasia, the specific custom
identified, “has become a traditial method of carrying out policy.Treving supra
Accordingly, plaintiffs’Monell claim is dismissed. Courts may deny leave to
amend where “any amendntewould be futile.” Leadsinger, Inc. v. BMG Music Pub12 F.3d
522, 532 (9th Cir. 2008). Because plaintiffs have already included addlitamtual allegations
in an amended complaint, in an effort to support thieinell claim after the gurt’s prior order,
and those factual allegations arsufficient to state a claim, the court concludes further leave to
amend this claim auld be futile.

b. Section 1983 Claim Against Barnhill and Smith

Defendants assert Barnhill and Snatlk entitled to qualified immunity from the
individual 8 1983 claims againstaim. Qualified immunity is @gnded to state officials unless
(1) the official violated plaintiff’'s constitutionalr federal statutory right, and (2) the right was

clearly establishedt the time of thalleged violation.C.V. by and through Villegas v. City of

=

Anaheim 823 F.3d 1252, 1255 (9th Cir. 2016). Districtids have discretion in deciding whic
prong to address firsid.; see also Pearson v. Callahasb5 U.S. 223, 236 (2009).

Given the record here, the coursfiaddresses whether the rights allegedly
violated were clearly establish&dQualified immunity is itended to “give[] government
officials breathing room to nka& reasonable but mistaken judgmbs by protecting all but the

plainly incompetent or thosehs knowingly violate the law.City & Cty. of San Francisco v.

L While the court addresses the second prong firmdful of the Supgme Court’s admonition
that “[c]ourts should think carelfy before expending scarce juditiresources toesolve difficult
and novel questions of constitutional or statuiotgrpretation that will have no effect on the
outcome of the caseAshcroft v. al-Kidgd563 U.S. 731, 735 (2011), the court exercises its
discretion in doing so and will continue to do sceotase by case basis. Here, plaintiffs spend
little time arguing how a&iolation of the Hayden Act has arwiitutional dimension, and it is nat
for the court to do their work for them.
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Sheehanl35 S. Ct. 1765, 1774 (2015) (citation omitted)the law was cleaenough that every

—

reasonable official in Barnhill and Smith’saes would have understood their specific condug
was unlawful, the right violated clearly established and quedd immunitydoes not apply See
Taylor v. Barkes135 S. Ct. 2042, 2044 (2015). Although theeed not be a case directly on
point, a right is only clearly established if eiig precedent “ha[s] placed the statutory or
constitutional question beyond debatal*Kidd, 563 U.S. at 741. Although courts have
regularly called on plaintiffto “identify a case where afficer acting under similar
circumstances . . . was held to hav@ated the [right at issue]3harp v. County of Orang871

F.3d 901, 911 (9th Cir. 2017) (quotikighite v. Pauly137 S. Ct. 548, 552 (2017) (per curiam)

plaintiffs here asert the Hayden Aétnot case law, put Barnhilhd Smith on notice of a clearly
established right.

Plaintiffs’ argument fad for two reasons. Sectid®83, by its terms, allows for
the protection of “rights, privileges, or immties secured by the Constitution and laws,” in other
words, federal rights. 42 U.S.C. § 1988e slso Kidder v. County of Los Angelds. CV 14-
06218-SVW-E, 2015 WL 13439812, at *5 n.3 (C.D. @G4dr. 9, 2015) (violations of California
Constitution not actionable under § 1983). Qrfaice, it not clear how the Hayden Act, a
California statute, could serve as the sourcefetlaral right. Plaintfs identify no further
caselaw providing that the Hayden Act protecfederal substantwright, and suggest
incorrectly they need not. Opp’n at 10. Nothere caselaw for the proposition that the pre-
euthanasia process established under the Haxltan required by fderal procedural due
process. In sum, nothing sugtethe Hayden Act, standing alopet defendants on notice that a
violation constitutes the violation of a federal right.

Second, as discussed above, thg oloposed by California Food & Agricultural
Code section 31752 allows an exceptfor animals that are “irremiadbly suffering’ set forth in
Food & Agricultural Code section 17006. Pldiisticlaim Pizza did not meet this exception and

thus the duty to hold him was not excused. Degpaimtiffs’ oblique reference to a case they say

2 The section of California Food & Agricultur@ode § 31752 at issue here was enacted in thie
Act known as the Hayden Act, S.B. 1785, 1997-98 Reg. Sess. (Cal. 1998).
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establishes a more granular stamddaf irremediable suffering, @intiffs have not provided that
case, nor is the court able to locate such atadeerefore, even if defendants were mistaken
deeming Pizza to be “irremediably suffering,eytwould not have been on notice that such
determination was violative @learly established law.

Because the purported constitutional afimin pled here did not violate clearly
established law, the court needt reach a conclusion abautether a violation actually
occurred. Accordingly, defendants Barnhill éwmiith are entitled to qualified immunity, and t
court will dismiss plaintiffsthird claim with prejudice.

c. Remand

Although defendants originally removidm state court based on federal ques
jurisdiction, the court’'s d@imissal of the federal claims exgunshes that jurisdiction. Under 28
U.S.C. § 1447(c), “[i]f at anyimhe before final judgment it appeathat the district court lacks
subject matter jurisdiction, the case shall be rem@iddowever, as anotheourt in this district
has noted, in this sittian “the district court should not rakanically remand the lawsuit pursu
to 28 U.S.C. § 1447(c)” and should instead deiee “whether the state&w claims should be
resolved in federal court’ pursuantthe court’s suppleméal jurisdiction under 28 U.S.C.

8 1367.” Null v. Leprino Foods CpNo. 1:19-cv-00525-AWI-BAM, 2020 WL 359213, at *2
(E.D. Cal. Jan. 22, 2020) (quotidgderson v. Aon Corp614 F.3d 361, 365 (7th Cir. 2010)).
The reason for this is that jurisdiction is arzalgt based on the pleadings at the time of remov
mechanically applying the mandagstandard of § 1447(b) wouldlow plaintiffs to compel
remand by amending a complaint to removeféldkeral question on which removal was based
Id. (citing Sparta Surgical Corp. v. Nat'l Ass’'n of Sec. Dealers,,1h69 F.3d 1209, 1213 (9th
Cir. 1998)).

1

3 “The question of what constitutes irremediatléfering has been determined by at least one
California court to be ‘an animal with a medicahndition who has a poor grave prognosis for
being able to live without severe, unremitting pa@spite necessary vetaary care.” Opp’n at 6
(citing Ex. Ato PIs.” SAC). The court has ady declined to judicially notice Exhibit A to

plaintiffs’ Second Ameded Complaint beforeseePrior Order at 4, and in any event the exhihit

does not provide a casgation for thisproposition.
7
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Title 28 U.S.C. § 1367(c) provides twarfieularly salient grounds for the court |
exercise its discretion tomeand here: 28 U.S.C. § 1367(c)(1) provides remand is warranted
where “the claim raises a novel@mplex issue of &te law,” and § 1367(c)(3) weighs in favg
of remand where “the district court has diss@d all claims over which it has original
jurisdictionl[.]”

Both circumstances are present hétkintiffs’ mandatory dty claim presents a
novel question of statutory interpretation, in Wwhi€alifornia courts surely have the greatest
interest. In addition, the coustdismissal of the claims over gh it has original jurisdiction
leaves only the state claims, as noted above.

V. CONCLUSION

For the foregoing reasons, defendantstion to dismisss GRANTED as to
plaintiffs’ Second and Third Causes of Actiom founicipal liability and individual liability
under § 1983, respectively. Defendamhotion to dismiss is DENED without prejudice as to
plaintiffs’ First and Fourth Causes of Actidoy breach of mandatory duty and negligence,
respectively. The state law claimemain live for the state coud address. The case is hereb
REMANDED to Yuba County Superid@ourt for further proceedings msistent with this order.
The Clerk of Court is directed to closetbase. This order resolves ECF No. 25.

IT1S SO ORDERED.

DATED: September 10, 2020.

D STATES DISTRICT JUDGE
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