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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 SIBOU PHOMTHEVY, No. 2:19-cv-00041-KIM-CKD
12 Plaintiff,
13 V. ORDER
14 WINCO HOLDINGS, INC. d/b/a WINCO
15 FOODS,
16 Defendant.
17
18 Defendant Winco Food8wWinco”) moves to dismis§'MTD”) plaintiff's second
19 | amended complaint (“SAC”), MTD, ECF No. 2ahd also for sanctions, Mot. Sanctions, ECF
20 | No. 32. Plaintiff Sibou Phomthevy opposes bothioms. Opp’n to MTD, ECF No. 28; Opp’n tpo
21 | Mot. Sanctions, ECF No. 34. Winco repliedboth oppositions. MTD Reply, ECF No. 31;
22 | Sanctions Reply, ECF No. 35. The court grangsnttotion to dismiss and denies the motion for
23 | sanctions, as explained below.
24 l. BACKGROUND
25 This is defendant’sessond motion to dismes. The court regived the relevant
26 | facts in its order on the first motiomdreferences them generally heBee generall{Drder on
27 | MTD at 1-2, ECF No. 22. Plaintiff’claims for disabity discrimination, failure to accommodate
28 | disability, failure to engage interactive process and ri#tion under the California Fair
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Employment and Housing Act (“FEHA”) all relyn the allegation that he has a statutorily
defined disability. SeeSAC 11 24, 39, 52, 63. Plaintiff's claifor violation of the California
Family Rights Act (“CFRA”) relies on the alletian he suffered a “serious health condition”
under the statuteld. § 77. Plaintiff’s fnal claim for relief isa common-law claim for
termination in violation of publipolicy, in this case his termation in violation of FEHA and
CFRA. Id. 1 89. As a result, it too rests on the alteges that plaintiffis disabled in the
meaning of FEHA and suffers a serious tteabndition in theneaning of CFRA.

In its prior order, the court foundethirst amended compta insufficiently
alleged facts supporting the existeraf a disability. Order on MDJ at 3. Specifically, the court
found the allegation that plaintifsuffered and continues suffer from a disability which
requires ongoing treatment,” canigihim to experience “severe back pain as a result of his
disability,” was insufficient tstate a claim. Order on MTD at@yotingFirst Am. Compl. § 7,
11. Plaintiff's second amended complaint nowestat[s]pecifically, Plaitiff suffered from an
acute back injury, and continuessuffer from chronic and sevdpack pain that limited major
life activities includingout not limited to: sleeping, gettirayt of bed, walking, sitting, lifting,
bending and moving.” SAC 1 8.

Il. LEGAL STANDARD

Under Rule 12(b)(6) of the Federal Rutd Civil Procedurea party may move to
dismiss a complairfor “failure to state a @im upon which relief can bgranted.” A court may

dismiss “based on the lack of cognizable legaltheo the absence of Sicient facts alleged

under a cognizable legal theoryBalistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cirn.

1990).

Althougha complaintneedcontain only “a short and plastatement of the claim
showing that the pleader is entitled to relief,dFR. Civ. P. 8(a)(2), in order to survive a motic
to dismiss this short and plairmstment “must contain sufficientdtaal matter . . to ‘state a
claim to relief that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotir
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). A complaint must include something

more than “an unadorned, the-defendant-unlyvhermed-me accusation” or “labels and
2
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conclusions’ or ‘a formulaic recitatiaof the elements of a cause of actionld. (quoting
Twombly 550 U.S. at 555). Determining whethercenplaint will survive a motion to dismiss
for failure to state a claim is“aontext-specific task that reqges the reviewing court to draw of|
its judicial experience and common sensiel’at 679. Ultimately, theaquiry focuses on the
interplay between the factual allegations of theglaint and the dispositive issues of law in th
action. See Hishon v. King & Spalding67 U.S. 69, 73 (1984).

In making this context-ggific evaluation, this court nsticonstrue the complaint
in the light most favorable tie plaintiff and accept as trtiee factual allegations of the
complaint. Erickson v. Pardus551 U.S. 89, 93-94 (2007). This rulees not apply to “a legal
conclusion couched as a factual allegatioRapasan v. Allain478 U.S. 265, 286 (198Guoted
in Twombly 550 U.S. at 555, nor to “allegations that contradict matters properly subject to
judicial notice” or to material attached toiocorporated by refenee into the complaint.

1. DISCUSSION

Defendant contends plairitstill fails to allege facts sufficiento support his claim
of a FEHA-protected disabilityThe court agrees. At heariong the earlier motion, the court
stated, “So just one example, tlkegation of severe back pain as a result of the disability bu
identification of the disabilitythat would need to be curedMay 17, 2019 Hr'g Tr., ECF No. 2
at 3:2-5. In other words, theurt directed plaintifto specify the source of his pain, which
plaintiff described as reling from his disability, rather thanlyggng on the pain as the disability
itself. Plaintiff now alleges #hdisability causing his pain isggneralized “acute back injury.”
SAC 1 8. This allegation addresses the courtsenlation at hearing qted above, but as the
court noted that recommendation was not exetusDefendants are correct that the new
allegation, standing alone, is insuf@int to show the plausibility gdlaintiff's claims as required

To show he is disabled by a physicahdition under FEHAplaintiff must show
he has a condition that affects one or nwydily systems and limits major life activity,
including working. Cal. Gov’'t Code § 12926(m)(Bain may constitute ashbility if there is a
“corresponding limitabn on activity.” Arteaga v. Brink’s In¢.163 Cal. App. 4th 327, 348

(2008). Here, plaintiff alleges his back paisuking from an acute back injury limits his
3
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sleeping, getting out of bed, wallj, sitting, lifting, bending and aving. SAC { 8. This is the
full extent of his explanation dfow his disability limits him.Plaintiff need not provide a
detailed description of how his disability lim#sach activity; however, tfhreadbare recitals of
the elements of a cause ofiant supported by mere conclus@tatements, do not suffice.”
Igbal, 556 U.S. at 678 (citinBell Atlantic Corp. v. TwombJyp50 U.S. 544, 555 (2007)). Itis
impossible to discern from theroplaint how and in what way the acute back injury limits
plaintiff's activities.

Likewise, the complaint lacks factual de&dbout plaintiff's pb. Several types of
FEHA claims require plaintiff tprove he could perform the esgial duties of his job with
reasonable accommodatioSee Wills v. Sup. CtL95 Cal. App. 4th 143, 159-60 (2011)
(disability discrimination requés ability to perform job #h or without accommodationgcotch
v. Art Inst. of Cal.173 Cal. App. 4th 986, 1010 (2009) (failtceaccommodateequires ability
to perform job with easonable acaamodation)Wilson v. Cty. Of Orangel69 Cal. App. 4th
1185, 1193 (2009) (failure to engageeractive proceselies on reasonable accommodation).
While plaintiff need not identify specifieasonable accommodations at the pleading Sty
v. City of Santa Moniga&34 Cal. App. 4th 359, 379 (2015), in@st provide more than vague
notice of his “acute back injury” limiting a seléon of major life actiities, many of them
unrelated to the workplace. Themplaint does not identify thélé of plaintiff's position with
defendants, much less provide a broad skettisafssential dutiessading defendants and the
court to speculate as towdis limitations would haveecessitated aommodation.

The same defect rendgigintiff’'s CFRA claim insuffciently pled as well. To
state a right to leave work under CFRA, the gifimust show his health condition “makes the
employee unable to perform the functiarighe position of that employeel’onicki v. Sutter
Health Cent.43 Cal. 4th 201, 213 (2008) (citing C&lov’'t Code § 12945.2(c)(3)(C)). The col
cannot discern plaintiff's job functions at this point.

Lastly, because plaintiff does not pldadts that plausibly nka@ out his protectior
under FEHA, his wrongful termination in violation pdiblic policy claim mustail as well. That

cause of action requires that piif's termination be substantially motivated by a violation of
4
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public policy. Yau v. Santa Margarita Ford, In229 Cal. App. 4th 144, 154 (2014). Here, the
nonconclusory facts alleged are thoeadbare to plausibly support that there was a violation |of
public policy.
To state claims, plaintifhust plead facts, not just cdasory statements of law. |If
taken as true, those factual allegas must establish a plausildennection from his injury, to his
limitations on life activities, to his need fac@mmodation at his jobThe complaint still is
simply too threadbare in numerotgspects to establish the required connections at present.
Therefore, defendant’s motid@a dismiss is GRANTED.
V. LEAVE TO AMEND AND SANCTIONS

Under Federal Rule of Civil Proceddrg(a)(2), “[tjhe court should freely give
leave [to amend pleadings] when justice so reguiir Fed. R. Civ. P. 15(a)(2). The court is

“guided by the underlying purpose of Rule 15—tolitate decision on the merits rather than ot

=]

the pleadings or technicalitiesDCD Programs, Ltd. v. Leighto®33 F.2d 183, 186 (9th Cir.
1987) (citation and interngluotation marks omitted).

Despite defendant’s assen that the court admonished plaintiff his complaint
would be dismissed with prejud for failure to comply, the cauecan find no record of that
admonishment in either the hggy transcript or the prior orde Defendants also argue the
medical records they received in discovery dertrates plaintiff did not have a disabling back
injury at all, rendering amendmentifa and the complaint sanctionabl8eeDecl. of
Christopher Truxler, ECF No. 32-2, § 4. Thetieardispute whether #se medical records
present an exhaustive pictureptdintiff’'s health. Plaintiff scounsel represents she served a
supplemental response tdarrogatories identifyingeveral more health gviders than initially

disclosed, and that defendant’s sodépa of records to those provideemained pending as of tl

=7

e
opposition to the motion for sanctions. DexlChristina Begakis, ECF No. 34-1, 1 15-16;
Opp’n to Mot. Sanctions Ex. 3, ECF No. 34-4.

At present, it appearsagohtiff's lack of support for aisability may be due to an
incomplete picture of his meghl history, rather than a tdt@bsence of factual support.

Ultimately, without more, whethgaaintiff’'s medical records suppothe existence of an acute
5
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back injury constituting a protead disability is essentiallg factual dispute not suited for

resolution on a motion to dismisSee Dahlia v. RodrigueZ35 F.3d 1060, 1076 (9th Cir. 2013

(“Our task is not to resolve any factual diggubn a 12(b)(6) motion). Because it is possible
plaintiff’'s medical record could support the existence of thespecified acute back injury, the
court will grant leave to amerabnsistent with the reasoniagpove. For the same reasons,
sanctions for failure to bring a claim based act@ial contentions with evidentiary support are
denied.

All of the above saidghould plaintiff bring a thirdkmended complaint that cann
remedy the deficiencies identified here, the coutitgrates dismissing thigction with prejudice
If plaintiff's amended comlgint lacks evidentig/ support in light of a m@ complete picture of
his health, defendant may renég/motion for sanctions.

V. CONCLUSION

For the foregoing reasons, defendanttion to dismiss iISRANTED in full,
with leave to amend. Defendant’s motion for ¢sems is DENIED. Plaitiff shall file a third
amended complaint, if any, no later than twenty-one (21) daystfie issuance of this order.
This order resolves the fiigs at ECF Nos. 27 and 32.

ITIS SO ORDERED

DATED: October 13, 2020. m MQ Aﬂ ﬁ /

CHIEFJfQ/ [ED STATES DISTRICT JUDGE




