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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 SAMER BISHAY, No. 2:19-cv-00178-KIM-AC
12 Plaintiff,
13 V. ORDER
14 ICON AIRCRAFT, INC.,
15 Defendant.
16
17 Defendant Icon Aircrafinc. (ICON”) moves to dismiss plaintiff Samer
18 | Bishays (“Bishay”) Second Amended Caiaint (“SAC”). Mot., EG- No. 29. Plaintiff
19 | opposes.Opp’n, ECF No. 32. Defendantpieed. Reply, ECF No. 33. Wag read and
20 | considered the oving papers, the court RITS defendant’s motion.
21 l. BACKGROUND
22 This case concerns a dispute over as@ahon between plaiff and defendant for
23 | the purchase of an airplane. This is the tmation to dismiss in the case. The court reviewed
24 | the factual background in detailits order on the fitsmotion to dismissrad incorporates that
25 | summary by reference her8ee generallrder on First Mot. to Dismiss, ECF No. 18.
26 The court’s order on thsecond motion to siniss addressed a clause, which the
27 | court refers to here as theriitation on liability” or “limitation of liability” clause, in the
28 | operative deposit agreement betw8éeshay and ICON that reads:
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NOTWITHSTANDING ANYTHING TO THE CONTRARY, THE MAXIMUM
LIABILITY ICON SHALL HAVE TO BUYER FOR ANY BREACH OF THE
DEPOSIT AGREEMENT OR OTHERWISERISING OUT OF OR RELATING
TO THIS DEPOSIT AGREEMENT OR OTHERWISE ARISING OUT OF OR
RELATING TO THIS DEPOSIT AGEEMENT SHALL BE A FULL REFUND
OF THE DEPOSIT MADE BY BUYER. IN NO EVENT SHALL ICON BE
LIABLE FOR CONSEQUENTIAL, INDIRECT, PUNITIVE, INCIDENTAL, OR
SPECIAL DAMAGES WHATSOVER ARISNG OUT OF OR RELATING TO
THIS DEPOSIT AGREEMENT.

Icon A5 Limited Edition Aircraft Deposit Agreement (“Deposit Agreement”) 8 7, SAC Ex. B
ECF No. 28-1.

The First Amended Complaint (“F&) pled and the opposition to the second
motion to dismiss argued theaake was either invalid anenforceable because it was
unconscionable or against public policyeeFAC | 43, ECF No. 19; Opp’n to Second Mot. to

Dismiss ECF No. 22, at 3. In its order orathmotion, the couriolund the First Amended

Complaint did not plausibly alig facts showing the limitatioon liability was unconscionable ¢r

against public policy, and dismiskthe contract claim with leavto amend. Order on Second

Mot. to Dismiss, ECF No. 27, at 4-5. The court also dismissed plaintiff's California Consumer

Legal Remedies Act arldnfair Competition Lawclaims. 1d. at 6-10.

The Second Amended Complaint does away with any reference to the limitat
on liability clause as unconscidria or against publipolicy. Rather, @intiff now pleads a
single breach of contract claim saekspecific performance as the reme®ee generallpAC.
ICON moved to dismiss on the grounds that thmtéition on liability clause bars the award of
specific performance. The Second Amended GQamppleads, and thepposition to the motion
argues, the clause does not, in fact,tba awardf specific performance.

Il. LEGAL STANDARD

Under Rule 12(b)(6) of the Federal Rulaf Civil Procedurea party may move to
dismiss a complairfor “failure to state a @im upon which relief can bgranted.” A court may
dismiss “based on the lack of cognizable legaltheo the absence of icient facts alleged
under a cognizable legal theoryBalistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cirn.
1990).
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Although a complaint need contain orily short and plain statement of the claim
showing that the pleader is entitled to relief,dFR. Civ. P. 8(a)(2), iorder to survive a motion
to dismiss this short and plain gtatent “must contain sufficient factuaatter . . . to ‘state a claimn

to relief that is plausible on its face.Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotiBgl!

Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). A complaint must include something mor¢ than

“an unadorned, the-defendant-unfaily-harmed-me accusation” éilabels and conclusions’ @

=

‘a formulaic recitation of the eiments of a cause of action.It. (quotingTwombly 550 U.S. a
555). Determining whether a comiplwill survive a motion to disiss for failure tostate a claim
is a “context-specific task thatqeires the reviewing court to dramwn its judicial experience and

common sense.’ld. at 679. Ultimately, thenquiry focuses on the intglay between the factual

o

allegations of the complaint and the dispositive issues of law in the a&emHishon v. King ¢
Spalding 467 U.S. 69, 73 (1984).

In making this context-geific evaluation, this court nsticonstrue the complaint
in the light most favorable tie plaintiff and accept as trtiee factual allegations of the
complaint. Erickson v. Pardus551 U.S. 89, 93-94 (2007). This rulees not apply to “a legal
conclusion couched as a factual allegatioRapasan v. Allain478 U.S. 265, 286 (198Guoted
in Twombly 550 U.S. at 555, nor to “allegations that contradict matters properly subject to
judicial notice” or to material attached toiocorporated by refenee into the complaint.
Sprewell v. Golden State Warrigiz66 F.3d 979, 988-89 (9th Cir. 2001).

. DISCUSSION

In the Second Amended Complaint, pl#t asserts that “[u]nder California law,

the ‘Limitation of Liability’ clause in the subject camict does not precludm action for specific

performance.” SAC | 1. Plaintiff argues coustg the limitation on liaitity clause in the

contract to bar specific perfoance would effectively cause the contract to impose no obligdtion

on ICON, such that, if ICON etted to breach, its only obligat would be to unwind the
contract and repay the deposit without inter&pp’'n at 1. Plaintifargues a construction

barring specific performance would render theeagrent an illusory promise causing a failure| of

consideration. Thus, because a contract susceptible of both an enforceable and unenforceable
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construction should be construedo®m enforceable, plaintiff urgeghe court to find the clause

does not bar specific performareea remedy. Plaintiff citddeaver v. Tarsadia Hotel978 F.
Supp. 2d 1124 (S.D. Cal. 2013) aBigecher v. Conte29 Cal. 3d 345 (1981) fdhis argument.
SAC 1 1; Opp’n at 1-3. As discussed belaiijle this argument mahave some merit,

plaintiff's development of iising these cases is insuféot to defeat the motion.

1. Would Reading Limitatiown Liability Clause to Bar Specific Performance
Render Agreement lllusory?

In Beaver buyers of condominiumsued the sellers forofations of disclosure
requirements of the Interstdtand Sales Act (“ILSA”).Beaver,978 F.Supp. 2d at 1132. The
sellers argued they were exerfqmm ILSA under the Improvedot Exemption, which exempte
sales of improved land passing under a contractatifig the sellers to lid within two years
from the disclosure requirementl. at 1139. The buyers argued the contract at issue lacke
realistic obligation for sellers to build and theemption did not apply beaae it granted sellers
several unilateral rights to cancelithout liability” if they failed to build the condominiums anc
obtain certificates of occupay in a specified timeld. at 1140-41.

Despite the sellers’ unilateragtt to cancel if they had not built the
condominiums, the coufdund their contract imposed an mjaition to build, i.e., was not
illusory, because they were expressly obligdtedise commercially reasonable efforts” to
complete the condominiums and aibt certificates of occupandyy the contract, and impliedly
obligated by the duty of goddith and fair dealingld. at 1142—-43. Th8eavercourt cited
Bleecher 29 Cal. 3d at 350, for the propositiomtithe implied duty ofjood faith and fair
dealing would obligate the seller to adgtmdiligence to consummate the contralct. at 1142.

In Bleechey the seller of real property attemptedavoid a contract for the sale ¢
real property. 29 Cal. 3d at 349. The seller edgihat because the contract allowed the buye
to decline to follow through on éir obligations to prepare att map and obtain city approval
for development, renege on thgreement, and get back thescrow deposit, the buyers had

made an illusory promisdd. The California Supreme Courfeeted this argument, finding th
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buyers would be obligated under both the implied dfityood faith and aexpress recitation of
the same in the contract to perforid. at 351. In so holding, the sta€ourt distinguished case
in which a party’s performance waue only in that party’s urttered discretion by the express
terms of the contractld. at 351-52 (distinguishin8turgis v. Galindp59 Cal. 28 (1881 Dabney
v. Key 57 Cal. App. 762 (1922), ar@ety. of Alameda v. Ros32 Cal. App. 2d 135 (1939)).
The instant case is akin to bd@leaverandBleechey but not in the way plaintiff

suggests. In this case, in ttheposit agreement, there is no right ICON to cancel the contract
except on the condition of plairftd nonperformance, which is not at issue here. There is no
indication of a right to cancel #£ON'’s discretion; just as iBeaverandBleechey the implied
covenant of good faith and faiedling acts to impose an obligatieven if the consequences of
its breach are minimal for ICONSee Brown v. Superior CouB4 Cal. 2d 559, 564 (1949) (“In

every contract there is an implied covenant ofdgfaath and fair dealing that neither party will

anything which injures the right of the other to rgeehe benefits of the agreement.”). Plaintiff

argues a limitation on liability to the retuoh his deposit makes the agreement illusory in
practical effect. But it is not fdhe court to find such an excige of promises is illusory and
unenforceable simply becausaaw seems unfair. As notedpmnior orders, plaintiff has not
alleged facts showing unfairness ristoghe level of unconscionability.

2. Does Limitation on Liability Clause Bar Specific Performance?

Setting aside whether the court is cathgd to accept his interpretation because

the alternative is an unenforcéaloonstruction, plaintifargues the limitatin on liability clause
does not bar specific perfaance, again relying ddeaver.

TheBeavercourt held the phrasél@ving the sellers to eecel “without liability”
did not bar specific performandéerefore imposing an obligatida build for ILSA purposes.
978 F. Supp. 2d at 1143—-44. “When a contract mless a remedy for breaetithout an expres
or implied limitation making that remedy exclusiviee injured party may seek any other reme
provided by law.™ Id. at 1144 (quotingicDonald v. Stockton Met. Transit Dis86 Cal. App.
3d 436, 442 (1973)). Where a contract “exprepsbyides a remedy for a breach thereof, the

language used in the contractshalearly indicate amtent to make the remedy exclusivdd.
5
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at 1143(quotingNelson v. Spencé&82 Cal. App. 2d 493, 497 (1960)). TBeavercourt also
relied on the California statutes specifically auikiag specific performarecof contracts for rea
property, Cal. Civ. Code 8§ 3384, and the presionpof inadequacy of money damages for
breach of contracts for real propgr€al. Civ. Code 8§ 3387, respectivelyl. at 1144.

Here, the statutory provisions emlyoty California’s policy preference for
specific performance in real prexpy contracts do not apply. Foermore, the limitation clause
here is substantially more restive and specific than the phraséathout liability” at issue in
Beaver the “maximum liability Icon shall have tmuyer for any breach of this deposit agreem
or otherwise arising outf or relating to this deposit agmment shall be a full refund of the
deposit made by buyer.” SAC, Ex. B § 7. Plafrtdntends the expresdssclaimer of various
forms of money damages, namely “consequential, indirect, punitive, incidental or special
damages,id., is exhaustive rather than illustrative; imet words, he says, the listing of types
money damages evidences an intent to limit only money damattes than other forms of
equitable relief. Opp’n at 2. Defendant contends “[t]he limitation of liability provision
unequivocally provides that the return of the dégseghe sole and exclusive remedy available
Plaintiff.” Reply at 3.

The court is not persuaded byfeledant’s contentiothat the provision
“unequivocally” requires only the nern of plaintiff's deposit.Under California law, the
interpretation of an unambiguous contraandinarily a question aaw for the court.Brown v.
Goldstein 34 Cal. App. 5th 418, 432 (2019) (citigolf v. Walt Disney Pictures & Television
162 Cal. App. 4th 1107, 1125-26 (2008)dlf 1)) (determination of objective intent determing
by four corners of unambiguousntoact as matter daw). However, the parties’ different

characterizations of the clause expose an guitlyi not susceptible teesolution without the

consideration of further facts. &ltontract is not sufficiently €ar to determine the clause bars

specific performance as a matter of law.
Here, the limitation oiability clause does not expressly disclaim all remedies
save return of the deposit, or use the term “soteedy.” Instead, it speaks liability in terms of

a quantity: setting a cap on the “maximum?” liggil Furthermore, thenumeration exclusively
6
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of types of money damages does raise a questizvhether specific performance would be
excluded; “[u]nder the principle @usdem generjsvhere specific words follow general words
in a contract, the general words are construeaitiorace only things simil@ nature to those
enumerated by the specific words\lygard, Inc. v. Uusi-Kerttulal59 Cal. App. 4th 1027, 104%
(2008) (citation, internal quotatianarks omitted). Here, the listdluded in the contract recites
only types of money damages and does ragitifly any form of equitable relief.

Because the contract is ambiguous, determining whether it was intended to
foreclose equitable relief requereonsideration of more facttinder California law, the court
must first provisionally receivextrinsic evidence to determine whether the language of the
contract is “reasonably soeptible” to the interptation urged by a partyWolf v. Sup. Ct.114
Cal. App. 4th 1343, 1351 (2004N6If ). Second, if the court termines the contract is
“reasonably susceptible” to the interpretatiogedt by a party, the court admits the extrinsic
evidence to interpret the contrad¢d. “[W]hen two equally plausile interpretations of the
language of a contract may bedwa . . parol evidence is adsilgle to aid in interpreting the
agreement.”ld. When a written contract is ambiguoits,meaning becomes a question of fact
requiring a determination of intefrom relevant extrinsic evidee in addition to the meaning of
the words usedCITGO Asphalt Refining Co. #rescati Shipping Co., Ltd140 S. Ct. 1081,
1088 (2020) (citing 11 R. Lord, Williston oro@tracts 8§ 30:6, p. 108 (4th ed. 2012)).

Giventhatplaintiff's interpreéation may well be reasonable under the
circumstances, the question in the contextexderal Rule of CiviProcedure 12(b)(6) then
becomes: Has plaintiff pled facts that, in light most favorable tthe plaintiff, plausibly
support his proposed reading oé timitation on liabilityclause? Here, the answer is no. The

court finds plaintiff’'s proposeteading, in which the limitatioon liability clause caps only

money damages, is not unreasonable given thetekan applicable canon of construction, thiat

of ejusdem generisHowever, the face of the complaint pleads no factual allegations whatspever

to indicate this proposed reading was intendethbycontracting partiesTo state a claim,
plaintiff would have to mike some factual allegat outside the four cornepf the contract that

if true, would show the contracting partiegeinded to limit only monetary remedies.
7
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Plaintiff has been on notice that ddge to amend adequdyenay mean the end

of his case. However, the court notes, as itiedsre, the strong preferentedismiss with leave

to amend in the federal courtSee Perez v. Mortgage Elec. Registration Sys., 386. F.3d 334
(9th Cir. 2020) (“If a complaindoes not state a plausible clainn felief, a district court should
grant leave to amend . . . unlesdetermines that the pleadinguld not possibly be cured by th
allegation of other facts.” (cit@in and internal quotation marks omitted)). While the court is
concerned plaintiff's shifting legaheory signals a lack of suppaord facts, it will grant leave to
amend because at this point it is not “beydodbt that amendment of the complaint would be
futile.” Ctr. for BiologicalDiversity v. Venemar894 F.3d 1108, 1114 (9th Cir. 2005). The cq
grants leave to amend solelyaltege facts showinglaasis for plaintiff's poposed reading of th
contract, as discussed above.eTourt cautions it wilkonstrue any further failure to plausibly
allege a factual basis for relief indicate no such facts exist.

IV.  CONCLUSION

The motion to dismiss is GRANTED. dtiff may file an amended complaint
within 21 days of this order.

This order resolves ECF No. 29.

IT IS SO ORDERED
DATED: September 11, 2020.

D STATES DISTRICT JUDGE
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