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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 SHELDON RAY NEWSOME, No. 2:19-cv-307-EFB P
12 Plaintiff,
13 V. ORDER AND FINDINGS AND

RECOMMENDATIONS
14 M. LOTERZSTAIN, et al.,
15 Defendants.
16
17 Plaintiff proceeds without counsel in thigiaa brought pursuant to 42 U.S.C. § 1983. |In
18 | addition to filing a complaint (ECF No. 1) aadirst amended complaint (ECF No. 10), he hag
19 | also filed a motion to appoinbansel (ECF No. 3), an applicai to proceed in forma pauperis
20 | (ECF No. 4), and a motion for injunctive relief (ECF No. 12).
21 Motion to Appoint Counsel
22 Plaintiff requests that the cdwappoint counsel to represdmin because he is indigent.
23 | ECF No. 3. District courts lack authority tajtere counsel to represeindigent prisoners in
24 | section 1983 cases, howevdallard v. United States Dist. Coud90 U.S. 296, 298 (1989). In
25 | exceptional circumstances, the court may requeattamey to voluntarily to represent such a
26 | plaintiff. See28 U.S.C. 8 1915(e)(1J;errell v. Brewey935 F.2d 1015, 1017 (9th Cir. 1991);
27 | Wood v. HousewrighB00 F.2d 1332, 1335-36 (9th Cir. 1990). When determining whether
28 | “exceptional circumstances” exist, the court nugtsider the likelihood of success on the merits
1
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as well as the ability of the plaintiff to articuldtes claims pro se in light of the complexity of t
legal issues involvedPalmer v. Valdez560 F.3d 965, 970 (9th Cir. 2009). Having considere
those factors, the court finds there are ncegkional circumstances in this case.

Application to Proceed In Forma Pauperis

Plaintiff's application makes the shiowg required by 28 U.S.C. § 1915(a)(1).
Accordingly, his request to proake forma pauperis is granted.
Screening

l. Leqgal Standards

Pursuant to § 1915(e)(2), the court must @ésrthe case at any time if it determines th
allegation of poverty is untrue, @rthe action is frivolous or nious, fails to state a claim on
which relief may be granted, or seeks mangrelief against an immune defendant.

Although pro se pleadingse liberally construedee Haines v. Kerngd04 U.S. 519,
520-21 (1972), a complaint, or portion thereof, should be dismissed for failure to state a cl
fails to set forth “enough facts to state a clamelief that is plausible on its faceBell Atl.
Corp. v. Twombly550 U.S. 544, 554, 562-563 (200€itihg Conley v. Gibsar355 U.S. 41
(1957));see alsd~ed. R. Civ. P. 12(b)(6). “[A] plainfis obligation to proide the ‘grounds’ of
his ‘entitlement to re&f’ requires more than labels and clusons, and a formalc recitation of
a cause of action's elements will not do. Facillabations must be engh to raise a right to

relief above the speculative level on the asswngtiat all of the complaint's allegations are

true.” 1d. (citations omitted). Dismissal is appropriate based either on the lack of cognizable

legal theories or the lack pfeading sufficient facts taipport cognizable legal theories.
Balistreri v. Pacifica Police Dep'®01 F.2d 696, 699 (9th Cir. 1990).

In reviewing a complaint under this standadha, court must accept &sie the allegations
of the complaint in questioijospital Bldg. Co. v. Rex Hosp. Truste425 U.S. 738, 740
(1976), construe the pleading in the light most fabte to the plaintiffand resolve all doubts in
the plaintiff's favor,Jenkins v. McKeither895 U.S. 411, 421 (1969). gko se plaintiff must
satisfy the pleading requirementsRuile 8(a) of the Federal R of Civil Procedure. Rule

8(a)(2) “requires a complaint to include a shod atain statement of the claim showing that tl
2

d

[1°)

aim if




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

pleader is entitled to relief, in der to give the defendant fair notice of what the claim is and
grounds upon which it restsTwombly 550 U.S. at 562-563 (2007).

. Analysis

Plaintiff's lengthy complaint contains at I¢disree unrelated claims and will be dismissg
with leave to amed on that basis.

First, plaintiff alleges thadefendant Dirisu, a certified numg assistant, had a “wish list
of inmates he desired, for personal reasons, to transfer out of the California Medical Facili
Outpatient Housing Unit (“OHU”). ECF No. 10&t In July of 2017, plaintiff was on Dirisu’s
list and, as a consequence, Dirisu “begarbally and mentally abusing [him]Id. Plaintiff
filed an administrative grievae against Dirisu ahthe latter allegedly responded by enlisting
defendant Loterzstain — a phyisie- who effected plaintif§ transfer out of the OHUJ. at 3-4.
Much of the remainder of plaintiff's complaiist devoted to alleging the negative consequend
of the foregoing transferd. at 4-11.

Second, plaintiff alleges that defendant lkestain was deliberatgindifferent to his

serious medical needs while he remained under her [thrat 12. Specifically, he claims that

Loterzstain discontinued his phyai¢herapy and curtailed inmatgpain medication on “a whol¢

sale basis.”ld.

Third, plaintiff contends thatn June of 2018, he suffered imjury to his left arm.ld. at
26. He alerted defendant InrBswton, a nurse, to the injuryd asked that she examine lidl.
She allegedly made sarcastic comments and declined to did. sBlaintiff claims that, as a
consequence of not having his arm treatecgd¢tine infected and requiréransport to a local
hospital for treatmentld. He argues that Innis-Burton agteith deliberate indifference in
refusing him treatmentld. at 27.

These claims are insufficiently relatedotmceed in one actiorf-or instance, alleged
retaliation by defendants Dirisand Loterzstain in 2017 is nadtually or legally related to
alleged deliberate indifference to medical needs by Innis-Burton in 20i8wétl settled that
unrelated claims against differenfeledants belong in separate suiBee George v. Smjth07

F.3d 605, 607 (7th Cir. 2007).
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Plaintiff will be given leave to amend to correct the foregoing deficiencies.

. Leave to Amend

Plaintiff is cautioned that any amendedngdaint must identify as a defendant only
persons who personally participated in a sutigthway in depriving him of his constitutional
rights. Johnson v. Duffy588 F.2d 740, 743 (9th Cir. 1978) (a person subjects another to the
deprivation of a constitutional right if he doesaa, participates in another’s act or omits to

perform an act he is legally required to do tteises the alleged deprivat). Plaintiff may also

include any allegations based on stiatw that are so closely related to his federal allegations that

“they form the same case or controvers$&e28 U.S.C. § 1367(a).
The amended complaint must also contain @ai@ajncluding the names of all defendants.
Fed. R. Civ. P. 10(a).

Plaintiff may not change the nature ofstluit by alleging newynrelated claimsSee

—F

George 507 F.3d at 607. Nor, as mentioned above, may he bring unrelated claims agains
multiple defendantslid.

Any amended complaint must be written or typedhat it so that it is complete in itself

without reference to any earlier filed complai.D. Cal. L.R. 220. This is because an amended

complaint supersedes any earlier filed compjand once an amended complaint is filed, the
earlier filed complaint no longers&s any function in the cas&ee Forsyth v. Humana14
F.3d 1467, 1474 (9th Cir. 1997) (the “amended clanmp supersedes the original, the latter
being treated thereaftas non-existent.””)quoting Loux v. Rhayd75 F.2d 55, 57 (9th Cir.
1967)).

Any amended complaint should be as e¢em@as possible in fulfilling the above

requirements. Fed. R. Civ. P. §(dlaintiff should avoid the inakion of procedural or factual

background which has no bearing os legal claims. He should alsake pains to ensure that his
amended complaint is as legible as possible. fHiigss not only to penamship, but also spacing

and organization. Plaintiff should carefully cales whether each of the defendants he name

[92)

actually had involvement in the constitutional viaat he alleges. A “scattershot” approach |n

which plaintiff names dozens défendants will not be lookagbon favorably by the court.
4
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Motion for Injunctive relief

Plaintiff's motion for injunctiverelief must be denied. Tsatisfy the standard for a
preliminary injunctiort, plaintiff must, at a mimhum, demonstrate that there is at least a fair
chance of success on the merilshnson v. California State Board of Accountait®/F.3d

1427, 1430, 1433 (9th Cir. 1995ports Form, Inc. v. United Press Internatigné86 F.2d 750,

753 (9th Cir. 1982). As discussed above, his comiptaust be dismissed and at present he has

shown no likelihood of success on therits of any claim. Accordgly, plaintiff's motion must
be denied.
Conclusion
Accordingly, it is ORDERED that:
1. Plaintiff's motion for appointmerf counsel (ECF No. 3) is DENIED;
2. Plaintiff's application to proceed farma pauperis (ECF No. 4) is GRANTED,;

3. Plaintiff shall pay the atutory filing fee of $350. Alpayments shall be collected

in accordance with the notice to the CalifornigpBment of Corrections and Rehabilitation filed

concurrently herewith;
4. Plaintiff's amended complaint (ECF No. 19dismissed with leave to amend withir]
30 days of service of this order;
5. Failure to file an amended complaint tbamplies with this order may result in the
dismissal of this action for the reasons stated herein; and
6. The Clerk is directly to randomly assigbaited States District Judge to this case.
1
1
1

L A preliminary injunction represents theeggise of a far reding power not to be
indulged except in a castearly warranting it.Dymo Indus. v. Tapeprinter, In826 F.2d 141,

143 (9th Cir.1964). The moving party must prove tiats likely to succeed on the merits, “thjat

he is likely to succeed on the merits, that Hikedy to suffer irreparable harm in the absence
preliminary relief, that the balance of equities fipsis favor, and that an injunction is in the
public interest.” Stormans, Inc. v. Selegl®86 F.3d 1109, 1127 (9th Cir. 2009) (citMinter v.
Natural Res. Def. Council, Inc555 U.S. 7 (2008)).
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Further, it is RECOMMENDED it plaintiff’s motion for inunctive relief (ECF No. 12)
be denied.

These findings and recommendations are submitted to the United States District Judge
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Disttt Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

UNITED STATES MAGISTRATE JUDGE




