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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 ALAN M. BARTLETT, No. 2:19-cv-00330-MCE-AC
12 Plaintiff,
13 V. ORDER and
14 STATE BAR OF CALIFORNIA and FINDINGS AND RECOMMENDATIONS
15 PHILLIP TREVINO,
16 Defendants.
17
18 Plaintiff, a state prisoner proceeding e has requested leave to proceed in forma
19 | pauperis pursuant to 28 U.S.C. § 1915. Thisgeding was referred to this court by Local Ryle
20 || 302 pursuant to 28 U.S.C. 8 636(b)(1).
21 | L Application to Proceed In Forma Pauperis
22 Plaintiff has submitted a declaration that makes the showing required by 28 U.S.C.
23 | 81915(a). ECF No. 2. Accordingly, the request to proceed in forma pauperis will be granted.
24 Plaintiff is required to pathe statutory filing fee of $350.00 for this action. 28 U.S.C.
25 | 88 1914(a), 1915(b)(1). By this order, plaintiff ok assessed an initjgartial filing fee in
26 | accordance with the provisions of 28 U.S.C. 8§ 191(%fb By separate order, the court will direct
27 | the appropriate agency to collece initial partiaffiling fee from plaintiff's trust account and
28 | forward it to the Clerk of the Court. Thereaftggintiff will be obligated for monthly paymentg
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of twenty percent of the preaed month’s income credited faintiff's prison trust account.
These payments will be forwarded by the appaipragency to the Clerk of the Court each tin
the amount in plaintiff's account exceeds $10.00, until the filing fee is paid in full. 28 U.S.(
§ 1915(b)(2).

[l. Statutory Screening of Prisoner Complaints

The court is required to screen complalmtsught by prisoners seiek relief against a
governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are
“frivolous, malicious, or fail[] tostate a claim upon which relief may be granted,” or that “see
monetary relief from a defendant who is inmme from such relief.” 28 U.S.C. § 1915A(b).

A claim “is [legally] frivolous where it lacks aarguable basis either law or in fact.”

Neitzke v. Williams, 490 U.S. 319, 325 (198B)anklin v. Murphy, 745 F.2d 1221, 1227-28 (

Cir. 1984). “[A] judge may dismiss . . . claiméich are ‘based on ingsitably meritless legal

theories’ or whose ‘factual cations are clearly baselessJackson v. Arizona, 885 F.2d 634

640 (9th Cir. 1989) (quoting Neitzke, 490 U.S32a¥), superseded by statute on other ground

stated in Lopez v. Smith, 203 F.3d 1122, 1130 (9thZDi®0). The criticainquiry is whether a

constitutional claim, however amtfully pleaded, has an arguatkegal and factual basis.
Eranklin, 745 F.2d at 1227-28 (citations omitted).

“Federal Rule of Civil Procedure 8(a)(2) recas only ‘a short and plain statement of th
claim showing that the pleader is entitled to réliafprder to ‘give thedefendant fair notice of

what the . . . claim is and the grounds upon Wiiticests.” Bell Atl. Corp. v. Twombly, 550

U.S. 544, 555 (2007) (alteration in originaduting_Conley v. Gibson, 355 U.S. 41, 47 (1957

“Failure to state a claim underl®15A incorporates the familiarastdard applied in the context

of failure to state a claim under Federal Rul€ofil Procedure 12(b)(6).”_Wilhelm v. Rotman,

680 F.3d 1113, 1121 (9th Cir. 2012) (citations omittdd)order to survive dismissal for failure
to state a claim, a complaint must contain nibea “a formulaic recitatin of the elements of a
cause of action;” it must contafactual allegations sufficient “toisee a right to relief above the

speculative level.”_Twombly, 550 U.S. at 555 (a¢gas omitted). “[T]he pleading must contai
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something more . . . than . . . a statemenadafsfthat merely creates a suspicion [of] a legally
cognizable right of action.”_1d. (alteration iniginal) (quoting 5 Charles Alan Wright & Arthu
R. Miller, Federal Practice arRRfocedure § 1216 (3d ed. 2004)).

“[A] complaint must contain sufficient factual matter, accepted as true, to ‘state a cli

relief that is plausible on its face.” Asroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting

Twombly, 550 U.S. at 570). “A claim has faguéusibility when the @intiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.” 1d. (citing Twombly, 550 U&$.556). In reviewing complaint under this

standard, the court must accept as true thgatllens of the complaint in question, Hosp. Bldg
Co. v. Trs. of the Rex Hosp., 425 U.S. 738, 740 (1976), as well as construe the pleading ir

light most favorable to the @intiff and resolve all doubts the plaintiff's favor, Jenkins v.
McKeithen, 395 U.S. 411, 421969) (citations omitted).
II. Complaint

Plaintiff's complaint seeks to challenge ‘@dministrative decision of the State Bar of
California.” ECF No. 1 at 1. Rintiff alleges the State Bar imgperly decided to close out the
investigation into hisompliant of criminal and ethicatisconduct against his attorney, co-
defendant Phillip Trevino, on June 23, 2017. IdairRiff alleges he haalready appealed the
State Bar’s decision to the Supreme Court of Galif and the United States Supreme Court,
both petitions for review were denied. Id. at 2aiRiff also states he previously filed this clai
in this court and provided case number 2:1828698-TLN-DMC. 1d. In that case, which was
filed as a Petition for Writ of Habeas Corpfisdings and recommendatis are pending that

recommend the case be summarily dismissek Bartlett v. Penzone, 2:18-cv-2598-TLN-DM

at ECF No. 12. Plaintiff allegehis rights against cruel andusual punishment and deliberate
indifference under the Eighth Amendment wereatietl. ECF No. 1 &. Plaintiff further
alleges his rights under the Due Process Clanderuhe Fourteenth Amendment were violate
Id. at 8.
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V. Failure to State a Claim

The California State Bar Assm@ation’s administrative desion to close a misconduct
investigation into an attorney cannot be thedasian Eighth Amendment claim or a Fourteer
Amendment Due Process claim, or any otheanclaf which the court is aware, and therefore
plaintiff has failed to state a ctaiunder Fed. R. Civ. P. 12(b)(6).

A. Eighth Amendment Prohibition on @l and Unusual Punishment

The unnecessary and wanton infliction oinpeonstitutes cruel and unusual punishmenmt

prohibited by the Eighth Amendment. WhitkeyAlbers, 475 U.S. 312, 319 (1986); Ingraham

Wright, 430 U.S. 651, 670 (1977); Estelle v. Géand29 U.S. 97, 105-06 (1976). In order to

prevail on a claim of cruel and unusual punishtnpa prisoner must allege and prove that
objectively he suffered a sufficiently serious degtion and that subjectively prison officials
acted with deliberate indifference in allowingaausing the deprivation to occur. Wilson v.
Seiter, 501 U.S. 294, 298-99 (199D)he California Bar Associatn’s administrative decision t(
close a claim against an attorney can in ng walate the Eighth Amendment’s prohibition on
cruel and unusual punishment.

B. Eighth Amendment Protection Against Deliberate Indifference

The State has an obligation “to provide noadicare for those whom it is punishing by

incarceration.”_Estelle v. Gamble, 429 U393, 103 (1976). Accordingly, “deliberate

indifference to serious medical needs of @misrs constitutes the ‘unnecessary and wanton
infliction of pain’ proscribed by the Eighth Amdment.” 1d., 429 U.S. 104. Such “deliberate
indifference” to a prisoner’s serious medicakds “states a causeadition under § 1983.” Id.,
429 U.S. at 105. In order to state a § 1983 cfainviolation of the Eighth Amendment based
inadequate medical care, plaintifust allege “acts or omissions sufficiently harmful to evider
deliberate indifference to serioosedical needs.”_1d., 429 U.S.HY6. To prevail, plaintiff must

show both that his medical needs were objettitserious,” Hudson wWcMillian, 503 U.S. 1, 9

(1992), and that defendants possessed a sufficiently culpalel®siaind. _Wilson v. Seiter, 50

U.S. 294, 299 (1991). The California Bar AssocrBadministrative desion to close a claim
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against an attorney can in no way violate Ehghth Amendment’s protection against harm
caused by deliberate indifference.

C. Fourteenth Amendment Due Process Clause

Under the Due Process Clause of the Femmth Amendment, thetate cannot “deprive
any person of life, liberty, or property, withoutedprocess of law.” U.S. Const. amend. XIV,

1. A due process claim requires a constitutionally protected liberty or property interest.

Ingraham v. Wright, 430 U.S. 651, 672 (1977).ofGtitutionally protectedberty interests can

arise under either state law or the Dueckss Clause.” Duffy v. Riveland, 98 F.3d 447, 456-5

(9th Cir. 1996) (citing Hernandez whinston, 833 F.2d 1316, 1318 (9th Cir. 1987). The

California Bar Association’s admtrative decision to close a alaiagainst an attorney does n
impact, in any way, any of plaintiff's constitutialty protected liberty oproperty interests.

V. No Leave to Amend

Leave to amend should be granted if it appg@assible that the dafts in the complaint

could be corrected, especially if a plaintiff is pro se. Lopez v. Smith, 203 F.3d 1122, 1130

(9th Cir. 2000) (en banc); Cato v. Unitectetss, 70 F.3d 1103, 1106 (9th Cir. 1995) (“A pro se

litigant must be given leave to amend his ord@nplaint, and some notice of its deficiencies,

unless it is absolutely clear that the deficies of the complaint could not be cured by

amendment.” (citing Noll v. Carlson, 809 F.2446, 1448 (9th Cir. 1987))). However, if, after
careful consideration, i$ clear that a complaint cannot tired by amendment, the court may
dismiss without leave to amend. Cato, 70 F.3d at 1005-06.

The undersigned finds that, as set forth abo\a@nipif cannot allegeray set of facts that
would support a federal claim based on the Califo6tate Bar Assodian’s administrative
decision to close an administrative complairdiagt plaintiff's attorney. This case therefore
should be dismissed without leave to amend.

VI. Plain Language Summary of this Order for a Pro Se Litigant

Your request to proceed in forma paupeigranted and you are not required to pay th
entire filing fee immediately. s recommended that your casedmmissed without leave to
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amend because the facts you allege cannot supmppitause of action over which this court he
jurisdiction.
VII.  Conclusion

In accordance with the above, IT IS HEREBRDERED that plaintiff's request for
leave to proceed in forma pauperis (ECF No. 2) is granted.

IT IS FURTHER RECOMMENDED that this cabe dismissed without leave to amen

for failure to state a claim upavhich relief can be granted.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuarth® provisions of 28 U.S.C. 8§ 636(B) Within twenty-one days

after being served with these findings and necendations, plaintiff maftle written objections

\S

with the court and serve a copw all parties. Such a document should be captioned “Objections

to Magistrate Judge’s FindingacaRecommendations.” &htiff is advised that failure to file
objections within the specified time may waive tight to appeal the Birict Court’s order.

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: April 1, 2019

m.r:_-— M
ATTLISON CLAIRE
UNITED STATES MAGISTREATE JUDGE




