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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DAVOOD KHADEMI, No. 2:19-cv-437-JAM-EFB P
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS
J. LANGES,
Defendant.

Plaintiff was, at the time th section 1983 action was filed, emmate housed in the Plac
County Jail. ECF No. 1. He has filed a motiondefault judgment (ECF No. 21) and defend
has filed a motion to dismiss (EQ¥. 22). For the reasons statezteafter, both motions shou
be denied.

Motion for Default Judgment

Plaintiff argues that default judgment stibbe entered against defendant Langes bec
he failed to “answer or otherwise defend” aghihis complaint. ECF No. 21 at 1. The motior
must be denied. Federal Rule of Civil Priaee 55(a) provides thgiw]hen a party against
whom a judgment for affirmative Iref is sought has failed toghd or otherwise defend, and th
failure is shown by affidavit or otherwise, ther must enter the parsyefault.” Entry of
default against a defendant cutstbat defendant’s right to apgr in the action or to present

evidence.Clifton v. Tomb21 F.2d 893, 897 (4th Cir. 1927). tdedefendant has appeared in
1
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this action and filed a motion nresponse to plaintiff's complainfs such, entry of default
judgment is inappropriate atide motion should be denied.

Motion to Dismiss

Defendant argues that the allegas in plaintiff's complainttaken as true, fail to state g
cognizable excessive force claiBCF No. 22. More specificallgefendant argues that he is

entitled to qualified immunityld. at 5. By way of backgund, plaintiffalleges that:

[I[ln October 2018 and while inczgrated at the Auburn Jalil,
defendant Langes ordered him tea the day room area. After
cleaning the area, Langes orderedirgiff to return to his cell.
However, the door to plaiftis cell was closed and, as a
consequence, he informed Langest tie could not comply. Langes
allegedly became angry and forcefully restrained plaintiff by
pressing him to the floor. Langeallegedly proceeded to place his
knee on plaintiff's back and aarm around his neck. Langes pulled
on plaintiffs neck which, the lat claims, resulted in “internal
injuries.”

ECF No. 12 at 3 (Court’s screening order).

Legal Standards

l. Motion to Dismiss

A complaint may be dismissed under that rule for “failure to state a claim upon whig
relief may be granted.Fed. R. Civ. P. 12(b)(6). To sureiha motion to dismiss for failure to

state a claim, a plaintiff musli@ge “enough facts to state a clainrédief that is plausible on its

h

face.” Bell Atlantic Cap. v. Twombly550 U.S. 544, 570 (2007). A claim has “facial plausibility

when the plaintiff pleads factual content thadak the court to draw the reasonable inference
that the defendant is liabter the misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678
(2009) (citingTwombly 550 U.S. at 556). The plausibility standard is not akin to a “probabi

requirement,” but it requires more than a shessjdity that a defendant has acted unlawfully.

Igbal, 556 U.S. at 678.

For purposes of dismissal under Rule )@} the court generally considers only
allegations contained in the plaagls, exhibits attached to tikemplaint, and matters properly
subject to judicial notice, anaustrues all well-pleaded materfattual allegations in the light

i

ity
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most favorable to the nonmoving par@hubb Custom Ins. Co. v. Space Sys./Loral, [fi0
F.3d 946, 956 (9th Cir. 2013)khtar v. Mesa698 F.3d 1202, 1212 (9th Cir. 2012).

Dismissal under Rule 12(b)(6) may be basectither: (1) lack o& cognizable legal
theory, or (2) insufficient fastunder a cognizable legal theo@hubb Custom Ins. Co710 F.3d
at 956. Dismissal also is appropeidf the complaint alleges adisthat necessarily defeats the
claim. Franklin v. Murphy 745 F.2d 1221, 1228-1229 (9th Cir. 1984).

Pro se pleadings are held to a less-stringtantdard than thoskafted by lawyers.
Erickson v. Parduss51 U.S. 89, 93 (2007) (per curiam). waver, the Court need not accept
true unreasonable inferences or conclusaggllallegations cast in the form of factual
allegations.See lleto v. Glock Inc349 F.3d 1191, 1200 (9th Cir. 2003) (cit\gestern Mining
Council v. Watt643 F.2d 618, 624 (9th Cir. 1981)).

[l. Excessive Force

Plaintiff claims that, at the time of the incidghe was a pretrial thinee. ECF No. 12 ai

4. Thus, his excessive force claim arises undeFturteenth Amendment rather than the Eighth.

Lolli v. County of Orange351 F.3d 410, 415 (9th Cir. 2003). The court evaluates claims of

excessive force under the Fourth Amendtisasbjective reasonableness standaad:“[T]he

‘reasonableness’ inquiry in an excessive force tasn objective one; the question is whethef

the officers’ actions are ‘objaeely reasonable’ in light afhe facts and circumstances
confronting them, without regard toelin underlying intent or motivation.”ld. (quotingGraham
v. Connor 490 U.S. 386, 397 (1989)). “In considerengexcessive force claim, [the court]
balance(s] ‘the nature and quglof the intrusion on the individual's Fourth Amendment inters
against the countervaily government interests at stakeGraham 490 U.S. at 396.

[I. Qualified Immunity

Qualified immunity protects government offi@gdtrom liability for civil damages where
reasonable official would not have known tha twnduct violated a clearly established right.
Anderson v. Creightqrt83 U.S. 635, 638-39 (1987). resolving questions of qualified
immunity, “courts engage in a two-pronged inquiry.dlan v. Cotton134 S. Ct. 1861, 1865

(2014) (per curiam). “The first ks whether the facts, takentime light most favorable to the
3
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party asserting the injury, . . . show tH&ar's conduct violated federal right.”Id. (citation
and bracketing omitted). “The second prongasks whether the right in question was clearly
established at the time of the violatiorld. at 1866 (citation omitted).

A right is “clearly establishedi¥hen “the contours of the right [are] sufficiently clear th
a reasonable official would understand tivaat he is doing viates that right.”Anderson 483
U.S. at 640. Clearly establishkzdv should not be defined “at aghi level of generality”; rather,
it “must be particularized tthe facts of the caseWhite v. Pauly137 S. Ct. 548, 552 (2017)
(per curiam) (citation omitted). While this stiard does not require “asmadirectly on point,”
Ashcroft v. al-Kidgd563 U.S. 731, 741 (2011), courts typigahould identify analogous cases,
i.e., ones in which prison offials “acting underimilar circumstancesviolated the Eighth
AmendmentWhitg 137 S. Ct. at 552. To be aogbus, however, the case need not be
“materially similar.”

In the Ninth Circuit, to assess whether a rightlearly establiskte courts first look to
“Supreme Court and Ninth Circuit law exiggi at the time of the alleged acCmty. House, Inc.
v. City of Boise623 F.3d 945, 967 (9th Cir. 2010) (citation omitted). Absent binding preceq
courts should consider aklevant decisional lawCapoeman v. Ree@54 F.2d 1512, 1514 (9th
Cir. 1985). Unpublished cirduand district court decisns inform the analysisBahrampour v.
Lampert 356 F.3d 969, 977 (9th Cir. 200&yug v. Lutz 329 F.3d 692, 699 (9th Cir. 2003).

In the Ninth Circuit, it has longeen established that “forceasly justified when there is
a need for force.’Blankenhorn v. City of Orangd85 F.3d 463, 481 (9th Cir. 2007). Thus,
“officers [may not] use excessiverce on an arrestee after hesbie has surrendered, or is
otherwise helpless, and is under céetg control of the officers.’Barnard v. Las Vegas Metro.
Police Dep’t 310 F. App’x 990, 992 (9th Cir. 2009) (unpublished memorandum) (¢ithgnde
v. County of Riverside04 F.3d 947, 961 (9th Cir. 2000)).

Analysis

Defendant argues that, takentrage, plaintiff's allegations eablish that “[plaintiff] was

taken to the ground, handcuffed, and taken edotboking area for less than one hour prior to

being taken to the hospital for medical clearan®&CF No. 22 at 7. He points to a level two
4
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response to plaintiff's administrae grievance as evidence tHgd]laintiff disobeyed multiple

orders and actively resisted being handcuffdd.” But the account contained in the defendants’

grievance response is at odds wita allegations in plaintiff's coni@int. Thus, dismissal on th
basis is inappropriateSee, e.g., Hendon v. Ramse38 F. Supp. 2d 1058, 1071 (C.D. Cal. De

28, 2007) (“Defendants also contetiat the written response Plaintiff's administrative

grievance shows that prisofficials complied withKeyheaprocedures. . . . Those facts are flat

contradicted by Plaintiff's allegatiahat prison staff failed to followeyheaprocedure. This
Court cannot resolve this issue in Defendantgfainless they can present conclusive evider
that they made a good-faiftitempt to follow Keyhea protoco).” In the body of the complaint,
plaintiff clearly allegeshat defendant asked him to do theomssible — to re-enter his cell while
the door was closed. ECF No. 1 at 5. Pldigufes on to claim that he was not “acting
disruptively” when defendant foed him onto the floghand-cuffed him, and forcefully pulled
plaintiff's neck three times in a manner ticaused him to sustain internal injurtetd. Thus,
accepting plaintiff's allegations @sie, which must be done on this Rule 12(b)(6) motion, the
was no justification defendant’s use of force andsh®t entitled to qudied immunity at this
stage of the proceedings.
Conclusion

For the foregoing reasons, IT IS HEREBY RECOMMENDED that:

1. Plaintiff's motion for entry of defat (ECF No. 21) be DENIED; and
1
1

! Defendant also alleges that the complairivésy light on facts.” ECF No. 22 at 9. As
the court previously found in its screening ardewever, the facts are sufficient to state an
excessive force claim. Plaintiff clearly allegkat defendant made an unreasonable request
enter a closed cell), that pl&fiidid not engage in any disrtipe behavior, and that defendant
used unjustified force in subduitgm. And courts do not holgro selitigants to a high pleading
standard.See Haines v. Kerne404 U.S. 519, 520 (1972) (Allegatis of a pro se litigant’s
complaint are to be held “to less stringent statislshan formal pleadingdrafted by lawyers.”).

2 Obviously this finding does not prede a future summary judgment motion which,
supported by material outside the four cornerhefcomplaint, conclusively establishes that
defendant used only the force nes&ry to maintain order.
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2. Defendant’s motion to disss (ECF No. 22) be DENIED.

These findings and recommendations are sitidanto the United States District Judge
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any g may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections
within the specified time may waive the rigbtappeal the Disict Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

Dated: April 21, 2020.
%M@/ 7’ (‘W
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




