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1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in thastion are likely tanvolve production of
confidential, proprietary, or private infortman for which special protection from public
disclosure and from use for any purpose other grasecuting this litigation may be warranted,
Accordingly, the parties hereby stipulate to antitipa the court to enter the following Stipulated
Protective Order. The parties acknowledge that@uder does not confer blanket protections ¢n
all disclosures or responses to discovery andthigaprotection it affords from public disclosure
and use extends only to the limited information or items that are entitled to confidential treatmen
under the applicable legarinciples. The parties furtherlawowledge, as set forth in Section
13.3, below, that this Stipulated Protectival@rdoes not entitle them to file confidential
information under seal; the Local Rules and Easiestrict of California’s ECF Policies and
Procedures set forth the procedures that mugillmeved and the standards that will be applied
when a party seeks permission frora tlourt to file material under seal.

2. DEFINITIONS

21 Challenging Party: a Party or N&arty that challengethe designation of
information or items under this Order.

2.2 “CONFIDENTIAL” Information or Itemsinformation (regardless of how it is
generated, stored or maintaified tangible things that quajifor protection under Federal Rule
of Civil Procedure 26(c).

2.3 Counsel (without qualifier): Outsideosel of Record and House Counsel (as
well as their support staff).

24 Designating Party: a Party or Non-Parit tthesignates information or items that it
produces in disclosures orresponses to discovery @&ONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY".

2.5 Disclosure or Discovery Material: all items or information, regardless of the
medium or manner in which it is generated, esipior maintained (including, among other things,
testimony, transcripts, and tangglthings), that are producedgenerated in disclosures or
responses to discovery in this matter.
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2.6  Expert: a person with spatized knowledge or experie@ in a matter pertinent tc
the litigation who (1) has been retad by a Party or its counselderve as an expert witness of
as a consultant in this action, (2) is neith&aaty nor currently emplogeby a Party or a Party’s
competitor, (3) has not been employed by a Rarty Party’s competitor within the past four
years, and (4) at the time oteation, is not anticigad to become an employee of a Party or ¢
Party’s competitor.

2.7 “HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY” Information or

Items: extremely sensitive “Confidential Infornatior Items,” disclosure of which to another
Party or Non-Party would creagesubstantial risk aderious harm that could not be avoided by
less restrictive means.

2.8 HouseCounselattorneysvho are employees of a patb this action. House

Counsel does not include Outside Counsdtetord or any other outside counsel.
2.9 Non-Party: any natural person, partnerstapporation, associan, or other legal
entity not named as a Party to this action.

2.10 Outside Counsel of Record: attorneymware not employees of a party to this

action but are retained to represent or advise & fmathis action and hawappeared in this actio
on behalf of that party or are affiliated with a law firm which has appeared on behalf of that

2.11 Party: any party to this action, inclagiall of its members, affiliates, officers,
directors, and employees (including officersediors, and employees of members and affiliat
consultants, and Outside CounseReafcord (and their support staffs).

2.12 Producing Party: a Party or Non-Pdhgt produces Disclosure or Discovery

Material in this action.

2.13 _Professional Vendors: persons or ewtitiat provide litigation support services
(e.g., photocopying, videotapiniganslating, preparing exhibits or demonstrations, and
organizing, storing, or retrng data in any form or medium) and their employees and
subcontractors.

2.14 Protected Material: any Disclosurelescovery Material that is designated as

“CONFIDENTIAL,” or as “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY.”

f a

party

2S),
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2.15 Receiving Party: a Party that receilésclosure or Discovery Material from a

Producing Party.
3.  SCOPE

The protections conferred byigiStipulation and Order coveaot only Protected Material
(as defined above), but also (1) any informatiopied or extracted frorRrotected Material; (2)
all copies, excerpts, summaries, or compilatiohBrotected Materiaand (3) any testimony,
conversations, or presentations by Parties or @aiunsel that might reaéProtected Material.
However, the protections conferred by thigp&@ation and Order do not cover the following
information: (a) any information that is inglpublic domain at the tienof disclosure to a
Receiving Party or becomes part of the public daraéter its disclosure to a Receiving Party g
a result of publication not involrg a violation of this Ordemcluding becoming part of the

public record through trial or otherwise; affd any information known to the Receiving Party

prior to the disclosure or obtained by the Reicgj Party after the disclosure from a source who

obtained the information lawfully and under ndigtion of confidentially to the Designating

Party. Any use of Protected Matarat trial shall be governed layseparate agreement or order,.

4. DURATION

Even after final disposition of this litigation, the confidentiality obligations imposed by

this Order shall remain in effect until a Desiting Party agrees othervisn writing or a court

order otherwise directs. Final gissition shall be deemed to be the later of (1) dismissal of al
claims and defenses in this action, with atheut prejudice; and (2)rial judgment herein after
the completion and exhaustion of afipeals, rehearings, remands |dtiar reviews of this action
including the time limits for filing any motions or applications for extension of time pursuanf
applicable law.

5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Care in Desiting Material for Protection. Each Party

or Non-Party that designatesanmation or items for protectiomnder this Order must take care
to limit any such designation gpecific material tht qualifies under theparopriate standards.

To the extent it is practical to do so, thesi@mating Party must degiate for protection only

1S

to
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those parts of material, documents, items, oraralritten communicationthat qualify — so that
other portions of the material, documents, iteongsommunications fowhich protection is not
warranted are not swept unjustifiably within the ambit of this Order.

Mass, indiscriminate, or routinized desigoas are prohibited. Designations that are
shown to be clearly unjustified or that hax@en made for an improper purpose (e.g., to
unnecessarily encumber or retard the caseldpment process or to impose unnecessary

expenses and burdens on other parggppse the Designating Party to sanctions.

If it comes to a Designating Party’s attention that information or items that it designated

for protection do not qualify for protection at afldo not qualify for the level of protection
initially asserted, that Designating Party mousimptly notify all other parties that it is
withdrawing the mistaken designation.

5.2 Manner and Timing of Designations. Excapiotherwise provided in this Order

(see, e.g., second paragraph of section 5.2{a)vlpeor as otherwise stipulated or ordered,
Disclosure or Discovery Materighat qualifies for protection und#ris Order must be clearly sq
designated before the maternmdisclosed or produced.

Designation in conformity ih this Order requires:

(a) for information in documentary form (e.g., paper or electronic documents, but
excluding transcripts of depositions other pretrial or trial pceedings), that the Producing
Party affix the legend “CONFIDENTIAL” ofHIGHLY CONFIDENTIAL — ATTORNEYS’
EYES ONLY” to each page that contains pregéelcmaterial. If only a portion or portions of the
material on a page qualifies for protection, reducing Party also must clearly identify the
protected portion(s) (e.g., by kiag appropriate markings in the margins) and must specify, for
each portion, the level of protection being asserted.

A Party or Non-Party that makes original doeents or materials available for inspectign
need not designate them for protection untegathe inspecting Party has indicated which
material it would like copied and produced. Dwgrithe inspection and before the designation, all
of the material made available for inspentshall be deemed IBHLY CONFIDENTIAL —
ATTORNEYS’' EYES ONLY.” After the inspectingarty has identified the documents it want

UJ
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copied and produced, the Producing Party mustragne which documents, or portions thereo
qualify for protection under this Order. Then, before producing the specified documents, th
Producing Party must affix the appropeidegend (“CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY"to each page that contains Protected
Material. If only a portion or portions of the teaal on a page qualifies for protection, the
Producing Party also must clearly identify thetpcted portion(s) (e.g., by making appropriatg
markings in the margins) and must specify,dach portion, the leVef protection being
asserted.

(b) for testimony given in deposition or irhet pretrial or trial proceedings, that the
Designating Party identify on the record, before ¢lose of the deposition, hearing, or other
proceeding, all protected testimony and specifylekiel of protection beig asserted. When it is
impractical to identify separately each portafrtestimony that is erited to protection and it
appears that substantial ports of the testimony myaqualify for protection, the Designating
Party may invoke on the record (before the depmsitiearing, or other proceeding is concludg
a right to have up to 10 days afteceipt of the transcript toedtify the specific portions of the
testimony as to which protectionssught and to specify the ldwd protection being asserted.
Only those portions of the testimony that arprapriately designated f@rotection within the 10
days shall be covered by the provisiafshis Stipulated Protective Ordélternatively, a

Designating Party may specify, aeteposition or up to 10 days afteceipt of the transcript if

that period is properly invoked,ahthe entire transcript shalé treated as “CONFIDENTIAL” of

“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY.”
Parties shall give the other parties notice éytheasonably expect a deposition, hearing

other proceeding to include Protected Materiahsd the other partsecan ensure that only

authorized individuals who ke signed the “Acknowledgment and Agreement to Be Bound”

(Exhibit A) are present at thopeoceedings. The use of a documasnan exhibit at a deposition

shall not in any way affect its dgsiation as “CONFIDENTIAL” or “HIGHLY

CONFIDENTIAL — ATTORNEYS’ EYES ONLY.”

Transcripts containing Protedi®laterial shall have an olmus legend on the title page

—

2d)
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that the transcript contains Protected Materiad, the title page shall be followed by a list of al
pages (including line numbers agegpriate) that havbeen designated asd®ected Material and
the level of protection being asserted by the Designating Party. The Designating Party shal
inform the court reporter of these requirements. Any transcript that is prepared before the
expiration of a 10-day period for designation shaltrbated during that ped as if it had been
designated “HIGHLY CONFIDENTIAL — ATTORNE®’ EYES ONLY” in its entirety unless
otherwise agreed. After the expiration of that period, the transcript shall be treated only as
actually designated.

(c) for information produced in some form other than documentary and for any othe

tangible items, that the Producing Party affibaiprominent place on the exterior of the contain
or containers in which the informationitem is stored the legend “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL — ATTORNEYS’' EYESONLY™. If only a portion or portions of
the information or item warrant protection, fheducing Party, to the #nt practicable, shall
identify the protected portion(s) and spggche level of protection being asserted.

5.3 Inadvertent Failures to Designate. Ifélgncorrected, an inadvertent failure to

designate qualified informatiaor items does not, standing alomaive the Designating Party’s
right to secure protection undghis Order for such matati Upon timely correction of a
designation, the Receiving Party must make restslerefforts to assure that the material is
treated in accordance with the provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1  Timing of Challenges. Any Party ooN-Party may challenge a designation of

confidentiality at any time. Unless a prompt challenge to a Designating Party’s confidentialjty

designation is necessary to avoid foreseeahlestantial unfairness, unnecessary economic
burdens, or a significant disrupti or delay of the litigation, Barty does not waive its right to
challenge a confidentiality degiation by electing not to mouatchallenge promptly after the
original designation is disclosed.

6.2 Meet and Confer. The Challenging Rattall initiate the dispute resolution

process by providing written notice of each dedigmat is challenging and describing the basis

er
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for each challenge. To avoid ambiguity as tethler a challenge hasdremade, the written
notice must recite that the challenge to confiddity is being made in accordance with this
specific paragraph of the Prote@i®@rder. The parties shall attetg resolve each challenge in
good faith and must begin the process by comfgmirectly (in voice tooice dialogue; other
forms of communication are not sigfent) within 14 days of the ¢& of service of notice. In
conferring, the Challenging Party must explaia tiasis for its belief that the confidentiality
designation was not proper and must givedksignating Party an oppartity to review the
designated material, to reconsider the circumsta@ees if no change idesignation is offered,
to explain the basis for the chosen designa#to€hallenging Party may proceed to the next
stage of the challenge processyafit has engaged in this meatd confer process first or
establishes that the Designating Party is unwillingadicipate in the meeind confer process i
a timely manner.

6.3  Judicial Intervention. If the Parties cannot resolve destgd without court

intervention, the Designating Party shall file and serve a motion to retain confidentiality wit
days of the initial notice of cllange or within 14 days of thearties agreeing that the meet ang
confer process will not resolve their disputejchiever is earlier. Each such motion must be
accompanied by a competent declaration affirntivag the movant has complied with the meet
and confer requirements imposed in the precgdaragraph. Failure by the Designating Party
make such a motion including the required dedlamatithin 21 days (o4 days, if applicable)
shall automatically waive theonofidentiality designation for each challenged designation. In
addition, the Challenging Party may file a motaiallenging a confidentidy designation at any
time if there is good cause for dgi so, including a chignge to the designation of a deposition
transcript or any portions thereof. Any nastibrought pursuant to this provision must be
accompanied by a competent declaration affirntivag the movant has complied with the meet
and confer requirements imposed by the preceding paragraph.

The burden of persuasion in any such lgmgje proceeding shall be on the Designating
Party. Frivolous challenges and those madeafoimproper purpose (e.g., to harass or impose

unnecessary expenses and burdens on otheg)anay expose the Challenging Party to

h

—

in 21
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sanctions. Unless the Designating Party has walvedonfidentiality designation by failing to
file a motion to retain confidentiality as descrilszbve, all parties shatbntinue to afford the
material in question the level of protectionvtbich it is entitled undethe Producing Party’s
designation until the court rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Party mayg i otected Material that is disclosed

produced by another Party or by a Non-Party in connection with this case only for prosecu
defending, or attempting to setthas litigation. Such Protected Maial may be disclosed only t
the categories of persons and urttlerconditions described in tHBrder. When the litigation ha
been terminated, a Receiving Party must complly the provisions of section 14 below (FINA
DISPOSITION).

Protected Material must be stored and n@aned by a Receiving Party at a location an

in a secure manner that ensures that accessitedito the persons authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL" Information or Iltems. Unless otherwise order

by the court or permitted in writing by the Desaging Party, a Receiving Party may disclose 3
information or item designated “CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside Counsel of Reao this action, as well as employeeq

or

[ing,

[®)

[92)

ny

of said Outside Counsel of Record to whom reigsonably necessary to disclose the informatjon

for this litigation and who have signed the “Acknowledgment and Agreement to Be Bound”
is attached hereto as Exhibit A;

(b) the officers, directors, and employees (including House Counsel) of the Receivir]
Party to whom disclosure is reasonably necedsauthis litigation and who have signed the
“Acknowledgment and Agreement to Be Bound” (Exhibit A);

(c) Experts (as defined inithOrder) of the Receiving Psrto whom disclosure is
reasonably necessary for this litigateamd who have signed the “Acknowledgment and
Agreement to Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff, professigugf or trial consultants, and Professional

that

g
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Vendors to whom disclosure is reasonably necgdsathis litigationand who have signed the
“Acknowledgment and Agreement to Be Bound” (Exhibit A);

(f) during their depositions, witnesses i thction to whom disosure is reasonably
necessary and who have signed the “Acknowlezigrand Agreement to Be Bound” (Exhibit A
unless otherwise agreed by the Qesiting Party or ordered byetltourt. Pages of transcribed
deposition testimony or exhibits to depositions that reveal Protected Material must be sepa
bound by the court reporter and may not be disclosed to anyone except as permitted unde
Stipulated Protective Order.

(9) the author or recipient of a documeanhtaining the information or a custodian or
other person who otherwise possed or knew the information.

7.3 Disclosure of “HIGHLY CONFIENTIAL — ATTORNEYS' EYES ONLY”

Information or Items. Unless otherwise ordered by the court or permitted in writing by the

Designating Party, a ReceivingrBamay disclose any informaitn or item designated “HIGHLY]
CONFIDENTIAL — ATTORNEYS’ EYES ONLY” only to:

(a) the Receiving Party’s Outside Counsel of Reao this action, as well as employeeq

irately

r this

of said Outside Counsel of Record to whom iteigsonably necessary to disclose the information

for this litigation and who have signed the “Acknowledgment and Agreement to Be Bound”
is attached hereto as Exhibit A;

(b) Experts or experts of the Receiving R4ff) to whom disclosure is reasonably
necessary for this litigation, (2) who havgred the “Acknowledgment and Agreement to Be
Bound” (Exhibit A), and (3) as to whom the procezhiset forth in paragraph 7.4 (for Experts
defined in paragraph 2.6) or 7.5 (for expevte do not qualify as an Expert under paragraph
2.6), below, have been followed;

(c) the court and its personnel,

(d) court reporters and their staffopessional jury or trial consultantmd Professional
Vendors to whom disclosure is reasonably necgdsathis litigationand who have signed the
“Acknowledgment and Agreement to Be Bound” (Exhibit A); and

(e) the author or recipient of a documeomt@ining the information or a custodian or

that
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other person who otherwise possed or knew the information.

7.4 DISCLOSURE TO EXPERTS. “CONFHENTIAL” or “HIGHLY CONFIDENTIAL
— ATTORNEYS’ EYES ONLY” information or items may be disclosed to an Expert without
disclosure of the identity dhe Expert as long as the Expqualifies as an Expert under
paragraph 2.6.

7.5 Alternatively, where aexpert does not qualify as an Expert under paragraph 2
party may seek to qualify that expést access to “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY information or items by the following

procedures:

(a) Unless otherwise ordered by the court aeead to in writing by the Designating Party,

a Party that seeks to discloseatoexpert (who doa®t qualify as an Expert under paragraph 2
any information or item that has been desited “HIGHLY CONFIDENTIAL — ATTORNEYS’
EYES ONLY” pursuant to paragraph 7.3(b) firstshmake a written request to the Designatin
Party that (1) identifies the general categ®of “HIGHLY CONFIDENTIAL — ATTORNEYS’
EYES ONLY” information that the Receiving Partye&s permission to disclose to the expert,
sets forth the full name of the expert and the aitg state of his or her primary residence, (3)
attaches a copy of the expert’s current resume, (4) identifies the expert’'s current employer
identifies each person or entity from whore #xpert has received compensation or funding f
work in his or her areas okpertise or to whom the expdras provided professional services,
including in connection with atigation, at any time during the preceding four years, and (6)
identifies (by name and number of the casendillate, and location aburt) any litigation in
connection with which the expert has offered ekfeestimony, includig through a declaration,
report, or testimony at a deposition oalirduring the preceding four years.

(b) A Party that makes a request and providlesnformation specified in the preceding
respective paragraphs may disclose the subjectd?ect Material to the identified expert unles
within 14 days of delivering threquest, the Party receiwvesvritten objection from the

Designating Party. Any such objection must sethfan detail the grounds on which it is based.

.6, a

6)

g

(2)

S), (5

v
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(c) A Party that receives a timely writtebjection must meetna confer with the
Designating Party (through direct voice to vailiglogue) to try to resolve the matter by
agreement within seven days of the writterechpn. If no agreement is reached, the Party
seeking to make the disclosure to the expest filma motion as provided in Local Rule 251 (o
the discovery dispute procedure of the assignagistrate judge) seeking permission from the
court to do so. Any such motion must descrileedincumstances with specificity, set forth in

detail the reasons why the disclosto the expert is reasonalnlgcessary, assess the risk of ha

that the disclosure would entail, and suggegtatditional means that could be used to reduce

that risk. In addition, any such motion mbst accompanied by a competent declaration
describing the parties’ efforts to resolve the eraty agreement (i.e., the extent and the conte
of the meet and confer discussions) andrsgforth the reasons advanced by the Designating
Party for its refusal to approve the disclosure.

In any such proceeding, the Party opposingldssce to the expert shall bear the burde
of proving that the risk of harm that the desure would entail (under the safeguards propose
outweighs the Receiving Party’s need to disclose the Protected Material to its expert.

8. PROSECUTION BAR

Absent written consent from the Producing Paany individual who receives access to
“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” information shall not be involved
in the prosecution of patents or patent agpions relating to strawberry plant breeding ,
including without limitation the gants asserted inithaction and any patent or application
claiming priority to or otherwise related to theqrats asserted in thistaan, before any foreign
or domestic agency, including the United Std&atent and Trademark Office (“the Patent
Office”). For purposes of this paragraph, “prosemitincludes directly omdirectly drafting,
amending, advising, or otherwise affecting #tope or maintenance of patent claiffsavoid
any doubt, “prosecution” as used in thisggaaph does not include representing a party
challenging a patent before a domestic or foraigency (including, but not limited to, a reissus
protest.ex partereexamination ointer partesreexamination). This Prosecution Bar shall begi

when access to “HIGHLY CONFIDENTIAL — ARTORNEYS’ EYES ONLY” information is

—

174

nt
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—
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first received by the affected individual and sleatl two (2) years after final termination of this

action.

9. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN
OTHER LITIGATION

If a Party is served with a subpoena or a torder issued in other litigation that compe
disclosure of any information or items dgsated in this action as “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” that Party must:

(a) promptly notify in writing the Designatiri@arty. Such notification shall include a
copy of the subpoena or court order;

(b) promptly notify in writingthe party who caused the subpoenarder to issue in the
other litigation that some or all of the mategalvered by the subpoena oder is subject to this
Protective Order. Such notificati shall include a copy of thigifulated Protective Order; and

(c) cooperate with respect to all reasongiotecedures sought to be pursued by the
Designating Party whose Protettelaterial may be affected.

If the Designating Party timely seeks a puative order, the Party served with the
subpoena or court order shall not produeg iaformation designated in this action as
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” before a
determination by the court from which the subpoenarder issued, unless the Party has obta
the Designating Party’s permission. The Designating Party shall bear the burden and expe
seeking protection in that cowt its confidential material and nothing in these provisions
should be construed as authorizing or encougagiReceiving Party in this action to disobey a

lawful directive from another court.

10. A NON-PARTY’'S PROTECTED MATER IAL SOUGHT TO BE PRODUCED IN
THIS LITIGATION

(@) The terms of this Order are applicable to information produced by a Non-Par
this action and designated as “CONEINTIAL” or “HIGHLY CONFIDENTIAL —
ATTORNEYS’' EYES ONLY”. Such informatioproduced by Non-Parties in connection with

this litigation is protected by the remedies agltef provided by this Order. Nothing in these

Is

ned

nse o

ty in
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provisions should be construed as prohibitindoa-Party from seekingdalitional protections.
(b) In the event that a Party is requirbg,a valid discovery request, to produce a

Non-Party’s confidential information in its possession, and the Party is subject to an agree

1. promptly notify in writing the Rguesting Party and the Non-Party that
some or all of the information requestedubject to a confidentialitpgreement with a Non-

Party;

Order in this litigation, the relant discovery request(s), andemsonably specific description o
the information requested; and
3. make the information requested #afale for inspection by the Non-Party

(©) If the Non-Party fails to object or sealprotective order from this court within 1
days of receiving the notice and accompanying information, the Receiving Party may prod
Non-Party’s confidential information responsivelie discovery requedt.the Non-Party timely
seeks a protective order, the Receiving Parél stot produce any information in its possessio
or control that is subject to the confidehtinagreement with the Non-Party before a
determination by the court. Absent a court otdehe contrary, the Non-Party shall bear the
burden and expense of seeking protecticthis court of its Protected Material.

11. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by dvartence or otherwise, it has disclosed
Protected Material to any personin any circumstance not authorized under this Stipulated

Protective Order, the Receivifgarty must immediately (a) tiy in writing the Designating

made of all the terms of this Order, andr@juest such person persons to execute the

“Acknowledgment and Agreement to Be Bourldat is attached Ineto as Exhibit A.
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2. promptly provide the Non-Party with a copy of the Stipulated ProtectiVie
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12. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a Producing Party gives notice to Reogj Parties that certain inadvertently
produced material is subject to a claim of prigéeor other protectionhe obligations of the
Receiving Parties are those set forth in Fddeute of Civil Procedure 26(b)(5)(B). This
provision is not intended to mddiwhatever procedure may kstablished in an e-discovery
order that provides for productievithout prior privilege reviewPursuant to Federal Rule of
Evidence 502(d) and (e), insofar as the parties reacgreement on the effect of disclosure of a
communication or information covered by tigorney-client privilege or work product
protection, the parties may incorporate tlagreement in the stipulated protective order
submitted to the court.

13. MISCELLANEOUS

13.1 Right to Further Relief. Nothing in tHdyder abridges the right of any person ta

seek its modification by the court in the future.

13.2 _Right to Assert Other Objections. Bipslating to the entry of this Protective

Order no Party waives any rightotherwise would have to objetct disclosing or producing any
information or item on any ground not addressedisy$tipulated Protective Order. Similarly, no
Party waives any right to object on any ground ®insevidence of any dhe material covered
by this Protective Order.

13.3 Filing Protected Material. Without wigh permission from the Designating Part

<<

or a court order securedter appropriate notice to all interedtpersons, a Party may not file in
the public record in this actiaany Protected Material. A Partyaihseeks to file under seal any
Protected Material must comply with the Civildal Rules of this Court. Protected Material may
only be filed under seal pursuanta@ourt order authorizing theaing of the spefic Protected
Material at issue. A sealingaer will issue only upon a requesstablishing that the Protected
Material at issue is privilegegrotectable as a trade secretptiverwise entitled to protection

under the law. If a Receiving Party's request toRiletected Material under seal is denied by the
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court, then the Receiving Party may file titected Material in the public record unless
otherwise instructed by the court.

14. FINAL DISPOSITION

Within 60 days after the final dispositiontbis action, as defed in paragraph 4,
each Receiving Party must return all Protectedelia to the Producing Party or destroy such
material. As used in this subdivision, “all Rroted Material” includes all copies, abstracts,
compilations, summaries, and any other forregtoducing or capturingny of the Protected
Material. Whether the Protected Material isiraed or destroyedhe Receiving Party must
submit a written certification to éhProducing Party (and, if notelsame person or entity, to the
Designating Party) by the 60-dayadiine that (1) identifies (by category, where appropriate)
the Protected Material that was returned orrdget and (2) affirms that the Receiving Party h
not retained any copies, abstracts, compilatisasymaries or any other format reproducing or
capturing any of the Protected Material. Notwidimgting this provision, Counsel are entitled to
retain an archival copy of all pleadings, motiopgs, trial, depositiorand hearing transcripts,
legal memoranda, correspondence, deposition &lexhibits, expert reports, attorney work
product, and consultant and expert work prodexgn if such mateals contain Protected
Material. Any such archival copies that contairconstitute Protected Material remain subject
this Protective Order as detth in Section 4 (DURATION).

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: October 8, 2019 /s/ Matthew A. Chivvis
Attorneys for Plaintiffs

DATED: October 8, 2019 /s/ Benjamin C. Deming
Attorneys for Defendants

all

as
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ORDER OF THE COURT

IT IS SO ORDEREDwith the following amendments and clarifications

1. The parties shall comply with the pirgiens and procedures of Local Rules 140
and 141 with respect to sealingredaction requests. To the extdmt the parties’ stipulation
conflicts with the Local Rules, the Local Rules shall govern.

2. Prior to filing any motion related toighstipulated protective order or other
discovery motion, the parties shall first exhan&trmal meet-and-confer efforts and otherwise
comply with Local Rule 251.

3. Nothing in this order limits the testomy of parties or non-paes, or the use of
certain documents, at any court hearing ot-trsuch determinations will only be made by the
court at the hearing or triady upon an appropriate motion.

4. Pursuant to Local Rule 141.1(f)ethourt will not retain jurisdiction over
enforcement of the terms of this stipulatedtpctive order after thaction is terminated.

Dated: October 9, 2019 23 0 b 72
(. A0 U . AP

CAROLYN K. DELANEY
UNITED STATES MAGISTRATE JUDGE
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address], desnle under penalty of perjury that | have read in its entirety ang
understand the Stipulated Protective Order thatisgaged by the United States District Court f

the Eastern District of Califara on [date] in the case of Driscoll’'s, Inc. v.

California Berry Cultivars LLC2:19-cv-00493-TLN-CKD (E.D. Cal.). | agree to comply with

and to be bound by all the terms of thigo&lated Protective @er and | understand and

acknowledge that failure to so comply could expmeeto sanctions and punishment in the nature

of contempt. | solemnly promise that | will ndisclose in any manner any information or item
that is subject to this Stipated Protective Order to any pamsor entity except in strict
compliance with the provisions of this Order.

| further agree to submit to the jurisdictiohthe United States District Court for the
Eastern District of California for the purposeeoiforcing the terms of this Stipulated Protectiv
Order, even if such enforcement proceediogsur after termination of this action.

| hereby appoint [print or type full name] of

[print or type full address and telephone

number] as my California agent for servicegpodcess in connection with this action or any

proceedings related to enforcementto$ Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:
[printed name]

Signature:
[signature]

16.493.PO
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