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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

FLOYD SEALY, No. 2:19-cv-1205-JAM-EFB P
Plaintiff,
V. ORDER

AVILA, et al.,

Defendants.

Plaintiff, a state prisoner proceeding withgotinsel in an action brought under 42 U.S.

8 1983, seeks leave to proceed in forma paupktgshas also filed a motion for appointment ¢
counsel, a motion for preliminary injunctivdie#, and a motion to be transferred.

Application to Proceed In Forma Pauperis

Plaintiff's application and finds thatitakes the showing required by 28 U.S.C.
8 1915(a)(1) and (2). Accordingly, by separatdeoythe court directthe agency having custog
of plaintiff to collect and forward the appropriatenthly payments for the filing fee as set for
in 28 U.S.C. § 1915(b)(1) and (2).

Motion for Appointment of Counsel

District courts lack authoritto require counsel to represemiligent prisoners in section
1983 casesMallard v. United States Dist. Court, 490 U.S. 296, 298 (1989). In exceptional

circumstances, the court may request an attamegluntarily to represent such a plaintifee
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28 U.S.C. § 1915(e)(1Yerrell v. Brewer, 935 F.2d 1015, 1017 (9th Cir. 199%Wood v.

Housewright, 900 F.2d 1332, 1335-36 (9th Cir. 1990). When determining whether “exceptiponal

circumstances” exist, the court must considerlitkelihood of success on the merits as well as
ability of the plaintiff to articulate his claims pse in light of the complexity of the legal issues
involved. Palmer v. Valdez, 560 F.3d 965, 970 (9th Cir. 2009). \Ht&g considered those factor
the court finds there are no exceptional circumstaimct#ss case. Thus, the court declines to
appoint counsel at this time.

Screening Order

The court is required to screen complalmsught by prisoners sdekg relief against a
governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are

“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel

monetary relief from a defendant who is immdwoen such relief. 28 U.S.C. 8 1915A(b)(1), (2).

Moreover, the Prison Litigation Reform Aat 1995 provides that filo action shall be
brought with respect to prisomrditions under sectioh983 of this title, oany other Federal
law, by a prisoner confined in any jail, pig or other correctioh&acility until such
administrative remedies as aradable are exhausted.” 42 U.S&1997e(a). This requireme
is mandatory and unequivocdooth v. Churner, 532 U.S. 731, 741 (2001 cKinney v. Carey,
311 F.3d 1198, 1200 (9th Cir. 2002) (“Congress cbalee written a statatmaking exhaustion

precondition to judgment, but it did not. Taetual statute makes exhaustion a precondition to

suit.”). Therefore, a prisoner must exhaust e administrative remedies before filing any
papers in federal court and is mottitled to a stay of judicial pceedings in order to exhaust.
Vaden v. Summerhill, 449 F.3d 1047, 1051 (9th Cir. 2008)¢Kinney, 311 F.3d 1198.
California prisoners may appeal “any polidgcision, action, conditiomr omission” that
the inmate can demonstrate “as having an adwdfect upon his or her welfare.” Cal. Code

Regs. tit. 15, § 3084.1(a). The grievance pro@sdefined by California regulations, has thrg

levels of review to address an inmatelgims, subject to certain exceptiore Cal. Code Regs.

tit. 15, § 3084.7. Administrative remedies generatly exhausted once a plaintiff has receive
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“Director’s Level Decision,” othird level review, wth respect to his issues or claimsl.,
§ 3084.1(b).
Here, plaintiff alleges that viaus prison officials at Califmia State Prison, Sacramentg

have violated his rights under the United Statesdiitution. ECF No. 1. Plaintiff alleges that

there is a grievance procedure available todmah that he has filed a grievance concerning thie

facts relating to his complaintd. at 4, 1 5. He also states that he submitted an appeal to th

highest level of review “almo$80) days ago and it hasn’t beesturned to [him].” CDCR

regulations, however, allow for at least 60 workdlays for the completion of responses at this

level of review. Cal. Code Regs. tit. 15, § 308d)@). By implication then, plaintiff concedes
that he did not provide CDCR withe opportunity to respond kas grievance before initiating
suit. Thus, it appears from the face of plaingifomplaint that he has prematurely filed sie
Porter v. Nussle, 534 U.S. 516, 524 (2002) (“All ‘availableémedies must . . . be exhausted;
those remedies need not meet federal standandmusi they be ‘plain, speedy, and effective.

Therefore, plaintiff will be required to shavause why this case should not be dismisg

without prejudice, for failure to exhaust adhisirative remedies prior to filing suitee Wyatt v.
Terhune, 315 F.3d 1108, 1120 (9th Cir. 2003) (prisoneoacession to nonexhaustion is valid
ground for dismissal of an actiosn long as no exception appliesyerruled on other grounds by
Albino v. Baca, 747 F.3d 1162 (9th Cir. 2014) (en banc).

Accordingly, IT IS HEREBY ORDERED

1. Plaintiff's request for leave to proceedforma pauperis (ECF No. 8) is granted.

2. Plaintiff shall pay the stataty filing fee of $350. All paymnts shall be collected in
accordance with the notice to the Caiifia Department of Corrections and
Rehabilitation filed concurrently herewith

3. Plaintiff's request for appointment of counsel (ECF No. 11) is denied without
prejudice.
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4. Plaintiff shall file a response to this ordeithin 30 days, shoiug cause as to why
this case should not be dismissed forfaikire to exhaust adinistrative remedies

before filing suitt Failure to respond to this order will result in a recommendatior

dismissal.
DATED: October 8, 2019. WM
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

L1n light of this order, the court defemgling on plaintiff's pending motions for injunctiv
relief and transfer. ECF Nos. 2, 7.
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