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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 COLLEEN MARIE BENS, No. 2:19-cv-01672 AC
12 Plaintiff,
13 V. ORDER
14 | ANDREW SAUL, Commissioner of Social

Security,
15
Defendant.
16
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (“Commissioner”), denying her application fdisability insurance benefits (“DIB”) under
20 | Title Il of the Social Security Act (“the Act”), 42 U.S.C. §8 40113&or the reasons that follow,
21 | plaintiff’'s motion for summary judgment witle DENIED, and defendant’s cross-motion for
22 | summary judgment will be GRANTED.
23 . PROCEDURAL BACKGROUND
24 Plaintiff applied for DIB on January 12016. Administrative Record (“AR”) 419-420.
25 | The disability onset date watieged to be March 16, 2001. I@The application was disapproved
26
! DIB is paid to disabled pesas who have contributed to thesBbility Insurance Program, ang
27 || who suffer from a mental or phigal disability. 42 U.S.C. 823(a)(1); Bowen v. City of New
York, 476 U.S. 467, 470 (1986).
28 | 2 The AR is electronically filed at ECF Nos. 8-3 to 8-40 (AR 1 to AR 2524).
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initially and on reconsideration. AR 341-43}8-53. On January 17, 2018, ALJ Jane A.
Maccione presided over the hearing on pldistithallenge to the disapprovals. AR 253-310
(transcript). Plaintiff, who apgared with her counsel Eric Rak, was present at the hearing.
AR 256. Cathleen Spencer, a Vocatiogapert (“VE”), alsotestified. _Id.

On July 17, 2018, the ALJ found plaintiff “not disabled” under ®est16(i) and 223(d
of Title Il of the Act, 42 U.SC. 88 416(i), 423(d). AR 16-30€dision), 31-36 (exhibit list). On
July 5, 2019, the Appeals Council denied piéfistrequest for review, leaving the ALJ’s
decision as the final decision of the Comsioser of Social Security. AR 1-5.

Plaintiff filed this action on August 27, 201€CF No. 1; see 42 U.S.C. 8§ 405(g). The
parties consented to th@isdiction of the magisate judge. ECF No. 19The parties’ cross-
motions for summary judgmerbased upon the Administrative Record filed by the
Commissioner, have been fully briefed. ECFSN4 (plaintiff’'s sumrary judgment motion), 19
(Commissioner’'s summary judgment motion).

. FACTUAL BACKGROUND

Plaintiff was born in 1970, and accordipgVas, at age 30, a younger person under thg
regulations at the alleged onset dat&R 419. Plaintiff has fouor more years of college,
completed in 1993, and can communicate in English. AR 505, 507. Plaintiff obtained her
estate license in 2003. AR 507. She has past aseksensory specialist for consumer produ
real estate worker, in home care worker, andwlalier. 1d. Plaintif sustained a gunshot wour
to the head in 2001, which caused visual field and neurocognitive impairments. AR 23.

lll. LEGAL STANDARDS
The Commissioner’s decision that a claimiantot disabled wilbe upheld “if it is

supported by substantial eviderao®d if the Commissiomepplied the corredégal standards.”

Howard ex rel. Wolff v. Barnhart, 341 F.3d 100611 (9th Cir. 2003). “The findings of the
Secretary as to any fact, if supgsmt by substantial evidence, shadl conclusive . . ..””_Andrews
v. Shalala, 53 F.3d 1035, 1039 (9th Cir. 1995) (quoting 42 U.S.C. § 405(Q)).

1

3 See 20 C.F.R. § 404.1563(c) (“younger person”).
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Substantial evidence is “more than a msmtilla,” but “may be less than a

preponderance.”_Molina v. Astrue, 678& 1104, 1111 (9th Cir. 2012). “It means such

evidence as a reasonable mingjimtiaccept as adequate to support a conclusion.” Richards
Perales, 402 U.S. 389, 401 (1971) (internal qumtatiarks omitted). “Wike infererces from the

record can constitute substantial evidence, trdge ‘reasonably drawn from the record’ will

suffice.” Widmark v. Barnhart, 454 F.3d 108866 (9th Cir. 2006) (citation omitted).

Although this court cannot suliiste its discretion for that dhe Commissioner, the court

nonetheless must review the record as a whakeighing both the evidendbat supports and the

evidence that detracts from thegf@missioner’s] conclusion.”_Beosiers v. Secretary of HHS,

846 F.2d 573, 576 (9th Cir. 1988); Jones v. Heckler, 760 F.2d 993, 995 (9th Cir. 1985) (“T|

court must consider both evidence that supports and evitieatagetracts from the ALJ’s
conclusion; it may not affirm siply by isolating a specific guntum of supporting evidence.”).
“The ALJ is responsible for determiningedibility, resolving onflicts in medical

testimony, and resolving angiities.” Edlund v. Masanari, 253 F.3d 1152, 1156 (9th

Cir. 2001). “Where the evidence is susceptiblmtoe than one rational interpretation, one of

which supports the ALJ’s decision, the ALJ’'s comsaiun must be upheld.” Thomas v. Barnhat

278 F.3d 947, 954 (9th Cir. 2002). However, the tmay review only the reasons stated by
ALJ in his decision “and may natffirm the ALJ on a ground upon veh he did not rely.”_Orn
v. Astrue, 495 F.3d 625, 630 (9th Cir. 2007)n@ett v. Barnhart, 340 F.3d 871, 874 (9th Cir.

2003) (“It was error for the district court &dfirm the ALJ’s credibility decision based on
evidence that the ALJ did not discuss”).
The court will not reverse ¢hCommissioner’s decision ifig based on harmless error,

which exists only when it is “clear from the record that an ALJ’s error was ‘inconsequentia

ultimate nondisabilitydetermination.” _Roblis v. Soc. Sec. Admin., 466 F.3d 880, 885 (9th
2006) (quoting Stout v. Comm'r, Soc. SAdmin., 454 F.3d 1050, 1055 (9th Cir. 2006)); see

also Burch v. Barnhart, 400 F.3d 676, 679 (9th Cir. 2005).
1
1

DN V.

he

to the

Cir.




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

IV. RELEVANT LAW
Disability InsuranceBenefitsand Supplemental Securityckome are available for every
eligible individual who is “disaled.” 42 U.S.C. §8 402(d)(1)(B)(i{DIB), 1381a (SSI). Plaintif
is “disabled” if she is “unald@ to engage in substantial gainful activity due to a medically

determinable physical or mental impairment.”” Bowen v. Yuckert, 482 U.S. 137, 140 (198

(quoting identically worded provisions 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A)).

The Commissioner uses a five-step sequeetialuation process to determine whether
applicant is disabled and entitled to biise 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4);
Barnhart v. Thomas, 540 U.S. ZB-25 (2003) (setting forth theiVk-step sequential evaluatio

process to determine disability” under Title 1l and Title XVI). The following summarizes thg

sequential evaluation:

Step one: Is the claimant engagingubstantial gainful activity? If
so, the claimant is not disabletf.not, proceed to step two.

20 C.F.R. § 404.1520(a)(4)(i), (b).

Step two: Does the claimantJea “severe” impairment? If so,
proceed to step three. If nthe claimant is not disabled.

Id. §§ 404.1520(a)(4)(ii), (c).

Step three: Does the claimantisipairment or combination of
impairments meet or equal an impaent listed in 20 C.F.R., Pt. 404,
Subpt. P, App. 1? If so, the claimasitdisabled. If not, proceed to
step four.

Id. §§ 404.1520(a)(4)(iii), (d).

Step four: Does the claimant’s résal functional capacity make him
capable of performing his past @ If so, the claimant is not
disabled. If not, pra@ed to step five.

Id. 88 404.1520(a)(4)(lv (e), (f).

Step five: Does the claimant hatlee residual functional capacity
perform any other work?f so, the claimant isiot disabled. If not,
the claimant is disabled.

Id. 88 404.1520(a)(4)(v), (q).

The claimant bears the burden of proof ia finst four steps afhe sequential evaluation

process. 20 C.F.R. 88 404.1512(a) (“In genexal, have to prove to ukat you are blind or
4
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disabled”), 416.912(a) (same); Bowen, 482 U.34& n.5. However, “[a]t @ fifth step of the

sequential analysis, the burden shifts to the Cosionsr to demonstrate that the claimant is not

disabled and can engage in wdhnkt exists in significant numbem the national economy.” Hi
v. Astrue, 698 F.3d 1153, 1161 (9thr.G2012); Bowen, 482 U.S. at 146 n.5.
V. THE ALJ's DECISION

The ALJ made the following findings:

1. The claimant meets the insuredtss requirements of the Social
Security Act on December 31, 2018.

2. [Step 1] The claimant has nehgaged in substantial gainful
activity since March16, 2001, the alleged onset date (20 CFR
404.157 et seq.).

3. [Step 2] The claimant hasethfollowing severe impairments:
neurocognitive impairment secondaoytraumatic brain injury; loss
of peripheral vision in the lefteye; and insomnia (20 CFR
404.1520(c)).

4. [Step 3] The claimant does now/kan impairment or combination
of impairments that meets or medigaquals the sevay of one of
the listed impairmestin 20 CFR Part 404,uBpart P, Appendix 1
(20 CFR 404.1520(d), 404.1525 and 404.1526).

5. [Residual Functional Cap#gi (“RFC”)] After careful
consideration of the ére record, the undeagned finds that the
claimant has the residual functiomapacity to perform a full range

of work at all exertional levels but with the following non-exertional
limitations: she is limitedo jobs that do not triire peripheral vision

on the left side or unrestricted fiedd vision in the left eye. She is
limited to simple, routine tasks and simple workplace decisions
(defined in the Dictionary of Occupational Titles as Specific
Vocational Preparation levels (SYB and 2). She is limited to a
low-stress work environment, defehas involving a structured work
environment with little change to the setting and routine, and work
that does not involved a signifigatoblem-solving component. She

is limited to brief andsuperficial interaction il the public. She is
limited to work that does notequire the hands to work
independently, in the sense of orotdifferent tasks. She must be
protected from workplace hazards, such as unprotected heights and
dangerous moving mechanical riga  She requires written
instructions to be ptsd or must be perntdd to carry written
instructions. She also requiresedaxed production pas, defined as
capable of maintaining 95%f normal production rate.

6. [Step 4] The claimant has no past relevant work (20 CFR
404.1565).
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7. [Step 5] The claimant was lofin 1970] and was 30 years old,
which is defined as a youngedimidual age 18-49, on the alleged
disability onset d& (20 CFR 404.1563).

8. [Step 5, continued] The claimahas at least a high school
education and is able to cormmcate in English (20 CFR 404.1564).

9. [Step 5, continued] Transferabilif job skills is not an issue
because the claimant does not have past relevant work (20 CFR
404.1568).

10. [Step 5, continued] Considegirthe claimant’'sage, education,
work experience, and residual feional capacity, there are job that
exist in significant numbers in the national economy that the claimant
can perform (20 CFR 404.1569 and 404.1569(a)).

11. The claimant has not been under a disability, as defined in the

Social Security Act, from Malc16, 2001, through theate of this
decision (20 CFR 404.1520(g)).

AR 19-29. As noted, the ALJ concluded that miidii was “not disabletunder Title Il of the
Act. AR 29.
VI. ANALYSIS
Plaintiff alleges that the Al failed to give reasons supported by substantial evidence
rejecting the opinions of examing physician Dr. David O’ Gdy. ECF No. 14. Plaintiff asks
the undersigned to reverse awlard benefits. Id. at 18.

A. The Medical Evidence

The ALJ considered the medical opiniongDf neurologic condtative examiner Farah
M. Rana, M.D., (2) two state agency medicaisudtants, (3) examing psychologist David O.
Grady, (4) consultative mental health examiRatricia Spivey, Psy. D., and (5) treating
physician Shree Lakshmi K. Bhaskar, M.D. 2B-26. Plaintiff, whasustained a gunshot wou
to the head in 2001, complains of impaired visiothe left eye, cogtive problems including
trouble organizing, planning, coteting detailed tasks, concentrating, paying attention,
understanding and rememberingpmmation, following instructins, multitasking, maintaining
pace, dealing with stress, handling changesutine, controlling impulses, and sleeping. AR
274-80, 284, 290-92. She alleges that she neausptoften during the day and take many
breaks, and that her medications causedii@ets including fatiguedry mouth, headache,

concentration problem, arsteep problems. |Id.
6
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The ALJ gave great weight to the opinieinDr. Rana, who condted a neurological
examination on June 10, 2014 and concluded tlaatgf had no physicdimitations but should
avoid activities requiring visual precision. A¥, 682-84. The ALJ gave some weight to the
consultative medical consultants, who opined gitantiff did not have ay physical restrictions,
finding that they did not adequatetgnsider plaintiff's vision Iss in the left eye. AR 25, 312-2
328-38. The ALJ gave little weight to the opinioihmental consultatey examiner Dr. Spivey,
who opined that plaintiff had nogsificant mental limitations, findig this conclusion in conflict]
with the neuropsychological fiimths in the medical recordAR 25, 685-88. The ALJ also gave

little weight to treating physicraDr. Bhaskar, who concluded that plaintiff was unable to rett

to work, could not stay on task, and would hdiféculty maintaining faus and handling stress.

AR 26, 675-76. The ALJ found Dr. Bhaskar’s apmcontradicted by psychological tests donje

during the adjudicative period, phaiff's activities of daily living, plaintiff's ability to drive
without restrictions, and plaiff’'s work activitiesafter the alleged onset date. AR 26.

Dr. O’Grady examined plaintiff on Augug?, 2015. He found that plaintiff could
perform simple and routine tasks, but she wddve serious difficulty completing a normal
workday or workweek without terruptions from psychologicallyased symptoms, maintaining
appropriate behavior, payingettion for more than 2 houas a time, taking appropriate
precautions for normal hazards, and completisggan a timely manner. AR 25, 1463-71, 23
16. The ALJ gave great weigtat the portion of the opinionating plaintiff could perform
simple and routine tasks. AR 26. However,Alhd gave little weight to the remainder of Dr.
O’Grady’s opinion, finding as follows:

However, the portion of the apbn regarding the claimant’s
difficulty completing a normaworkday or workweek, handling
social interaction, maintainingttantion, adapting to hazards, and
completing tasks in a timely manriergiven little weight because it

is contradicted by the generallyeaplate emotional and behavioral
functioning that the claimanéxhibited during the adjudicative
period, as discussed in detail above (Exhibits 2F, SF, 7F, SF, 9F, IOF,
11F, 12F, and 13F). This portiontbe opinion is also contradicted
by the claimant's generally adeqeaattention span (Exhibits SF,
9F/6, 9F/22, 9F/107, 9F/141, 9F/169-170, 1IF/S, and 13F). In
addition, the claimant generally cearry out tasks adequately when
she uses written reminders suclists and schedules (Exhibit 13F/5
and hearing testimony). Furtherrepthis portion of the opinion is

7
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inconsistent with the claimant’s gerally adequate s@l activities
and her work activities after thbeged onset date (Exhibits 6D-10D,
SF, 13F, and hearing temony). Finally, Dr. Gady stated that the
claimant was permanently disabledt this statement is contradicted
by the medical evidence as dissed above and a finding of
disability is an ultimatéssue that is reservéa the commissioner (20
CFR 404.1527(e)).

AR 26.

B. Principles Governing the ALJ’s Consicition of Medical Opinion Evidence

The weight given to medicabinions depends in part evhether they are proffered by

treating, examining, or noexamining professionafs Lester v. Chater, 81 F.3d 821, 834 (9th

Cir. 1995), as amended (Apr.2996), as amended (Apr. 9, 1996).

Those physicians with the most sifigant clinical réationship with

the claimant are generally entitled to more weight than those
physicians with lesser relationships. As such, the ALJ may only
reject a treating oexamining physician’sincontradicted medical
opinion based on clear and conving reasons. Where such an
opinion is contradictedyowever, it may be rep¢ed for specific and
legitimate reasons that are suppodrbg substantial evidence in the
record.

Carmickle v. Comm’r, Soc. Sec. Admin., 5331155, 1164 (9th Cir. 2008) (internal citations
omitted). “The general rule that conflicts in the evidenceeato be resolved by the Secretary
and that his determination must be upheld when the evidence is susceptible to one or more

rational interpretations.” Winans Bowen, 853 F.2d 643, 647 (9th Cir. 1987).

However, when the ALJ resolves confliblg rejecting the opinion of an examining
physician in favor of the confiting opinion of another physiaigincluding another examining

physician), he must give “spedafand legitimate reasons” for doieg. Regennitter v. Comm'r pf

Soc. Sec. Admin., 166 F.3d 1294, 1298-99 (9th1389) (“Even if contradicted by another

doctor, the opinion of an exanmg doctor can be rejected orflyr specific and legitimate
reasons that are supported by sulisghavidence irthe record.”).

I

4 There have been recent updadtethe rules on medical sourcessthection of the code appliels
to claims filed before March 27, 2017. See 2B.R. § 404.1527. Plaintiff’'slaims were filed
prior to 2017 and are therefanet impacted by the changes.

8
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C. The ALJ Did Not Err in Assigning Little Wght to Portions obr. O'Grady’s Opinion

As discussed above, the ALJ accorded partiageo Dr. O’'Grady’s opinion. AR 26.
Upon careful review of the opinion and the ret;dhe undersigned finds the ALJ’s conclusion
supported by substantial evideraoed the ALJ therefore did notre The ALJ acted within her
discretion by crediting some parts of Dr. O’'@ya opinion and not otherYj]t is not necessary
to agree with everything an expert witness saywder to hold that his testimony contains

‘substantial evidence.”” _Magallanes v. Baw&81 F.2d 747, 753 (9th Cir. 1989) (citations

omitted). The ALJ found Dr. O’Grady'’s opinion that plaintiff could pem simple work was
consistent with neuropsychological test resultsl taus entitled to weight because consistent
with the record. AR 26; see 20 C.F.RA&1.1527(c)(4) (ALJ considers how consistent an
opinion is with the othreevidence in the record); Thom&y8 F.3d at 957 (non-treating source
opinion is substantial evideneéhere it is supported by indepemdevidence in the record).
The ALJ gave little weight to other pamf Dr. O’'Grady’s omion, including his
conclusion that plaintiff woultiave difficulty completing a normal workday and workweek,
handling social interaction, maintaining attenticompleting tasks ia timely manner, finding
these conclusions inconsistent with her functignher attention span, her ability to complete
tasks with written reminders or instructions, d&ed social activities andork activity. AR 26;
see 20 C.F.R. § 404.1527(c)(4); Ford v. S8h0 F.3d 1141, 1156 (9th Cir. 2020) (affirming
ALJ’s rejection of an examing source’s opinion for being ionsistent with the claimant’s

performance at work and other activitieBgtson v. Comm’r of Soc. Sec. Admin., 359 F.3d

1190, 1195 (9th Cir. 2004) (affirming ALJ’s rejection of opinions for being inconsistent with

treatment notes and other assamsts of the claimaist functioning); Rdlins v. Massanari, 261

F.3d 853, 856 (9th Cir. 2001) (affirming ALJ’s reject of an opinion for hiag inconsistent with
treatment notes and witheftlaimant’s activities).

Plaintiff takes issue with th&LJ’s citation to entire exhilé to support her conclusions.
Given the detailed discussiontbe medical record earlier in the decision, this was not error.
Although pin citations would have been helpfuk #iLJ did provide suppom the record for he

conclusions both by referencing the exhiltsen discussing DO’Grady’s opinion and by
9
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discussing the medical history detail before reaching opinionidence. For example, the AL
noted earlier in her decision that plaintiff had numerous neuropsychological and psycholog
evaluations with test resulshiowing generally mild defits. See AR 20-21, 24, 26 (citing
Exhibits 2F 14-15, 8F, 11F 143-44, 13Fexlso AR 633-34, 686- 87, 1228-29, 1468-70. TH
ALJ also cited evidence thplaintiff had no memory impairnme in January 2018. See AR 20,
24 (citing 18F3); see also AR316. The ALJ cited mental status exams and remarks from
medical records that consistgrnshowed normal fund of kndedge, a pleasant, polite, and
cooperative demeanor, and norrtredught process, normal thouglaintent, normal alertness ar
orientation, adequate insiglaind adequate judgment. AR, 21, 22, 24, 26 (citing 2F, 5F, 7F,
8F, 9F, 10F, 11F, 13F, 16F, 19F); see also AR 632-33, 683, 694, 710, 720, 725, 730, 747
761, 766, 771, 776, 781, 787, 795, 811, 829, 857, 907, 934-35, 948, 959, 967, 969, 970, 9
975, 978, 980, 987, 992, 994, 996, 999, 1468, 1900, 1997, 2004, 2068.

The ALJ also found Dr. O’Grady’s conclusioimgonsistent witlplaintiff's social
activities and work life, which included passiageal estate licensirexamination and working
briefly as a realtor, assistiray elderly man with household clesr working a two-year contract

for Clorox, and teaching weekly rgion classes. See AR 26 (omithe report of Dr. Spivey [AR

685-88], the report of Dr. O’'Grady [AR 2314-16@Jd testimony from the hearing [AR 260-70])).

An ALJ may consider a plaintiff's activities daily living in making he determinations. See

Valentine v. Comm'r Soc. Sec. Admin., 574 Fe8&, 693 (9th Cir. 2009). The records cited N

the ALJ here provided ample eeitce to support her finding.

Finally, plaintiff's references a post-deasiopinion from Kristin Jacobson Para, Psy.D.

(ECF No. 14 at 15-16), but faite identify a basis for remand. Dr. Para’s opinion (AR 245-2

which was issued three months after the Aldicision and accepted into the record by the

Appeals Council, is part of the record beftre undersigned. See Brewes v. Comm’r of Soc,
Sec. Admin., 682 F.3d 1157, 1163 (9th Cir. 2012)weher, an opinion that post-dates an AL
decision is “less persuasive.” See MaciChater, 93 F.3d 540, 544 (Sthr. 1996). The Ninth

Circuit has continued to applyighrule even after the decision_in Brewes. See Berkebile v.

Berryhill, 714 F. App’x 649, 651 (9th Cir. 201@®)npublished) (applying the Macri rule post-
10
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Brewes and rejecting argumehat a treating source opinion suitted after the ALJ’s decision
provided a basis for remand). Here, Dr. Paraseasment does not alter the outcome becaus
conclusions were admittedly not based on a “c@@nsive neuropsych euation” but instead :
“brief cognitive screening” (AR 247). Accordingly, Dr. Para’s opinion does not affect the
sufficiency of the ALJ’s basis fder conclusions. Dr. Paradpinion, which plaintiff obtained
only after receiving an unfavorahtiecision from the ALJ, theref@rdoes not provide a basis fo
remand.
VIl. CONCLUSION
For the reasons set forth abpiE IS HEREBY ORDERED that:
1. Plaintiff's motion for summarpdgment (ECF No. 14), is DENIED;
2. The Commissioner’s cross-motiom smmmary judgment (ECF No. 16), is
GRANTED;
3. The Clerk of the Coushall enter judgment for defdant, and close this case.
DATED: October 14, 2020 _ -~
JZMM-;_-— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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