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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 FREDERICK E. LEONARD, No. 2:19-cv-1982-KIJM-EFB P
12 Petitioner,
13 V. FINDINGS AND RECOMMENDATIONS
14 ROBERT NEUSCHMID,
15 Respondent.
16
17 Petitioner is a California ate prisoner who, proceeding without counsel, brings an
18 | application for a writ of habea®rpus pursuant to 28 U.S.C. § 2254. In 2016 and in the Solano
19 | County Superior Court, petitiongvas convicted of: (1) mayhem (Penal Code § 203) and (2)
20 | injury to the mother of petitioner’s child (8 2B3. The jury found true the enhancement of great
21 | bodily injury (8 12022.7, subd.(e)) in connectwith the latter count.
22 Petitioner now argues that lights were violated during $itrial. Specifically, he
23 | contends that: (1) the trial court violated his goecess rights by admitting a silent video of him
24 | attacking another inmashortly before trial; (2) the psecutor committethisconduct while
25 | questioning petitioner by referring to a motionrorease his bail and a letter petitioner wrote the
26 | victim which mentioned a 17-yearfef; and (3) his due process righwere violated by the trial
27 | court’s decision to have him shded in the jury’s presence.
28 For the reasons stated hereattiee, petition should be denied.
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FACTUAL BACKGROUND

The court has reviewed the state appeliatet's summation of the facts. Having

determined that it is consistenitiwvthe record, it is reproduced here:

A. The Prosecution's Case

In July 2014, defendant lived in Valtewith S.S. (v¥ctim), their one
child, and the victim's two additional children. Defendant and the
victim had been in a romantic rétaship for nearly 11 years but had
recently decided to split up. Defendaves still living in a separate
room in their home and paying soneat while co-parenting with the
victim. However, by mutual agreemt they were no longer in a
romantic relationship, and heas saving money and making
arrangements to move elsewhere in the near future.

On or about July 15, 2014, defendant entered the victim’s upstairs
bedroom where she was nearlyfleap and askedher to come
downstairs. Defendant had beeénnking, smoking marijuana and
watching television for several hours with a friend. The victim had
retired to her bedroom soon aftetuming from work earlier in the
evening. Quite tired, the victinmitially protested his request;
however, eventually, she mader ey downstairs. The victim lay
down on a futon in defendant’saim and “zoned out” as defendant
began “ranting.” Suddenly, defendaah across the room and struck
the victim in the face with his fidtHe continued to yell and hit her
in the face and chest, as the mitbegan bleeding significantly from
her face. The victim told defendamer nose could be broken and she
needed to go to the hospital, butetelant refused to take her, stating
that he had no intention to go to jail and would kill her first.

Warning the victim not to bleed on his bedfeshelant instructed her
to take off her clothes, and he ghem with the bed linens in the
washing machine. He then begadeaning blood from the floor and
walls and then went with the victim upstairs so the victim could
shower. Eventually, they both toened downstairs. The victim
grabbed defendant's phone and ranaigsand locked the door. Still
bleeding, the victim then put on & called the police “a couple of
times,” called her motheS(lva), gathered her children and left the
house.

Silva testified that the victim calldter at about 2:08.m. In a shaky
and scared voice, she told Sila“come over, please. | need you.”
Silva arrived, finding her daughteovered in blood. She told the
victim she needed to go to the hospital. Silva took the children back

! [footnote two in original text] According to defendant, ghvictim had been drinking
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o

and came downstairs to “start something” witin. Defendant stated the victim had become
angry after hearing from neighbor that he and his friehdd brought women into their house.
She told him to immediately leave the house Hautefused, reminding herahhe paid rent to
live there.
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to her house, then returned whkr son to drive the victim to the
hospital. Silva also called the pm#i to advise them she would be
taking the victim to the hospital.

By the time they arrived at the hospital, the victim's face was swollen
and she could barely see. She giaen pain medication and, shortly
thereafter, the police arrived. The victim was then transferred to
another hospital, where she undertvemrgery to address fractures
to her orbital rim. The victim's physician determined she had a hole
in her eyeball socket and was cenwed that her eyeball would sink,
causing double vision. The medial aspect of the victim's orbital rim
was also completely shattered, requiring plates, screws and mesh to
repair. There was additional damageher nose and bruises on her
arms and chest. After four or fidays, the victim was released from
the hospital; however, as of trighe still had double vision and no
feeling in part of her face.

A friend helped the victim submén online police report detailing

the incident. This was not, howevtre first time the police had been
contacted regarding domesticolence by defendant against the
victim. Over a defense objectiongthictim and Silva testified about
another incident that occurrad 2004, when the newly formed
couple had been out drinking. Aitst, the couple were playing
around. However, defendant suddenly became angry and began
choking her and poking her arms végrd. The victim, nearly losing
consciousness, ended up with aised and bleeding face, a black
eye, and bruised arms.

Initially, the victim did not repdrthe 2004 incident to the police.
About a week later, however, sheited Silva, still visibly injured.
When Silva asked what happendde victim first lied and said
someone other than defendant had hurt her but eventually
acknowledged defendant was her attacker. Silva called the police,
and two officers madeontact with defendanid question him about

the incident. Defendant denied being the victim's boyfriend or
causing her injuries. Afterwardthe couple resumed their
relationship.

B. The Defense Case

At trial, defendant denied thectim's account of what occurred on
or about July 15, 2014. On the conyrane insisted tht the victim
had attacked him during a heatadyjument, taking his phone and
then repeatedly shooting him with her stun §&arlier that day, the
victim had shown defendant heew stun gun, and when he asked
why she had bought it, the victimpleed, “Well, it could be for you.”

2 [footnote three in original texf] The victim acknowledged &tial that she had a stun
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gun that she had bought at a garsaje to protect herself whamaking late night trips to the
store. At the time, she testifiedefendant jokingly asked whettshe intended to use it on him.
However, on the night of July 15, 2014, the mictlid not have the stun gun and did not know
where in the house it was located.

3
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After defendant tried to grab hpghone back from the victim, she
stunned him on the arm, leavingraark. He then grabbed her arm
and hit her on the side of her faoghwart her attack, but she stunned
him several more times. At one pbduring her attack, the electric
jolt from her stun gun was strong enough to cause him to urinate on
himself. According to defendant, each time the victim stunned him
with the gun, he would hit her, boot “to knock her out. | was just
basically trying to stogher.” After his fourthhit did not stop the
victim's attack, defendant "hip-slemed" her to the ground. The stun
gun fell out of her hand, and she tried to bite him as she struggled to
get away. Defendant, howeveheld the victim down by the
shoulders as he tried sieady himself, stilfeeling the electricity
passing through his body. He sat oa thctim until eventually the
electricity left his body and the pasabsided, as she kept screaming.

Afterward, the victim tried to make filndant take her to the hospital,
but he refused, telling her, “Look. Well, if you call the police, I'm
standing right here, and | ain'tigg nowhere. Call them.” Defendant
did not leave the house. He eventually dozed off and vaguely recalled
hearing the victim and the children leave.

On July 19, 2014, the police cameagteestion him about the incident.
Defendant denied laying a hand on the victim.

Afterward, the victim went to ay at Silva’s house, although she
would cross paths with defendartcasionally when she came to the
house to shower or retrieve hetdrggings. They got along fine, but

the victim warned defendant to lmareful, as Silva had told the
neighbors what had happened.f@want moved out of the house
about two months later, after thetine told him to leave and that she
was getting a restraining order besabilva did not want him living

in the house. They remained in contact, however, because they were
“missing each other.”

Defendant tried to tell Silva thteuth about what had happened (that
the victim had attacked him), b8tlva called him crazy and insisted
he should be locked up in an institution.

Defendant denied that the victilmst a significanamount of blood

or suffered serious injuries from his efforts at self-defense on the
night in question. Defendant noticte victim had a “knot” on her
eye and some blood coming from In@se, but “nothing profuse . . .

" He insisted that he never digsed the truth of what happened to
the police—even when the policenta to question defendant about
the victim's report—because he did trost the investigating officer,
whom he recognized as the saoféicer who had arrested him in
2004 based on the victim's “false” report of domestic violence.
According to defendant, this officéeld a personal grudge against
him and could not be trusted.

When defendant was cross-examiabdut letters and text messages

he wrote to the victim after thedident, defendant gisted the victim

was regularly calling him and felt bad about his arrest and
incarceration. She asked how she could help. Defendant responded
by telling her she could help him by contacting his attorney.

4
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According to defendant, the victioontinued to see him even after
getting the restraining order. When asked about a particular letter in
which he described himself to the victim as remorseful and as a “sick
man,” defendant explained he wasmaedication at the time and was
remorseful about not seeing his children.

With respect to the 2004 domestic ente report, defendant insisted
the victim’s police report was “faé” and that he had been dating
another woman at the time. He claimed this other woman had told
him the victim had started a fightthiher and that, when he saw the
victim a few days latershe looked as if she had been in a fight
because she had scratches and snamkher face and arms. Defendant
insisted that he never truly gover the victim's false allegations
against him and that, althougthey were in an on-and-off
relationship for over 10 years and hadhild together, “I wasn't in
love with her.”

C. The Prosecution's Rebuttal Witness

Deputy Sheriff Jason Brackett testified on rebuttal for the
prosecution that on July 12, 2016, defant had been involved in a
jailhouse altercation with another inmate. The jury was then shown
a silent video of the tident, the People's eXtiti 12-B, that Brackett
had reviewed afterward. In thigideo, defendant can be seen
punching the other innt@ cutting him abo¥ his eye and on his

upper lip.

When questioned about this inadgedefendant explained that the
inmate had been yelling racial ssuand threatening to kill people,
including defendant. Based on tiremate’s aggressive behavior,
defendant decided to punch hita protect himself. Defendant
described striking the inmate mulggimes. According to defendant,
the inmate never fougtback because defenda‘was the better
man.” Afterward, the inmate returned to his cell while defendant
cleaned up the blood on the flo@dause he was concerned everyone
in the unit would get in @uble if there was a mess.

On October 28, 2016, the jury found defendant guilty of counts 1 and
2, and found true the allegation that, with respect to count 2, he
inflicted great bodily injury. Ta jury acquitted defendant on the
remaining counts. On June 30, 2017, the trial court sentenced
defendant to a total terof seven years in prison.

ECF No. 14-8 at 4-8.
STANDARDS GOVERNING HABEAS RELIEF UNDER THE AEDPA

l. Applicable Statutory Provisions

28 U.S.C. § 2254, as amended by the Antitesrorand Effective Death Penalty Act of
1996 (“AEDPA”), provides in revant part as follows:
i
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(d) An application for a writ of halas corpus on behalf of a person
in custody pursuant to the judgmeoit a state court shall not be
granted with respect to any clatirat was adjudicated on the merits
in State court proceedings unléiss adjudication of the claim -
(1) resulted in a decision thatas contrary to, or involved
an unreasonable application, afearly established Federal
law, as determined by the Supreme Court of the United
Statespr
(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented
in the State court proceeding.

Section 2254(d) constitutes aoftstraint on the power of a fedéhabeas court to grant
state prisoner’s application farwrit of habeas corpus(Terry) Williamsv. Taylor, 529 U.S.
362, 412 (2000). It does not, however, “imply abandemnor abdication otudicial review,” or
“by definition preclude relief.”Miller El v. Cockrell, 537 U.S. 322, 340 (2003). If either prong
(d)(2) or (d)(2) is satisfied, the federal cooray grant relief baskon a de novo finding of
constitutional error.See Frantzv. Hazey, 533 F.3d 724, 736 (9th Cir. 2008) (en banc).

The statute applies whenever the statetdwmas denied a federal claim on its merits,
whether or not the state court explained its reasbliastington v. Richter, 562 U.S. 86, 99-100
(2011). State court rejection affederal claim will be presuméd have been on the merits
absent any indication orage law procedural pringies to the contraryld. at 784-785 (citing
Harrisv. Reed, 489 U.S. 255, 265 (1989) (presumptioraoherits determition when it is
unclear whether a decision appearing to rest deréé grounds was decided on another basis
“The presumption may be overcomien there is reason to thiskme other explanation for th
state court's decision is more likelyld. at 785.

A. “Clearly Established Federal Law”

The phrase “clearly established Federal lawg 2254(d)(1) refers to the “governing
legal principle or principles” previolysarticulated by the Supreme Couttockyer v. Andrade,
538 U.S. 63, 71 72 (2003). Only Supreme Cpretedent may constitute “clearly establisheg
Federal law,” but courts may look ¢arcuit law “to ascertain whether . the particular point in

i
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issue is clearly established by Supreme Court precedstatshall v. Rodgers, 569 U.S. 58, 64
(2013).

B. “Contrary To” Or “Unreasonable Application Of’ CldaEstablished
FederalLaw

Section 2254(d)(1) applies state court adjudications basen purely legal rulings and
mixed questions of law and fadRavis v. Woodford, 384 F.3d 628, 637 (9th Cir. 2003). The't
clauses of § 2254(d)(1) createo distinct exceptions tAEDPA’s limitation on relief. Williams,
529 U.S. at 404-05 (the “contraly” and “unreasonable applicationlauses of (d)(1) must be
given independent effect, anceate two categories of cases in which habeas relief remains
available).

A state court decision is “contrary to” cleadstablished federal law if the decision
“contradicts the governing law set foith[the Supreme Court’'s] casedd. at 405. This
includes use of the wrong legale or analytical framework The addition, deletion, or
alteration of a factor ia test established by the Supreme Calsd constitutes a failure to appl
controlling Supreme Court law under thentrary to’ clause of the AEDPA.Benn v. Lambert,
283 F.3d 1040, 1051 n.5 (9th Cir. 200&ke, e.g., Williams, 529 U.S. at 391, 393 95 (Virginia

Supreme Court’s ineffectivassistance of counselalysis “contrary toStrickland® because it

added a third prong unauthorized &iyickland); Crittenden v. Ayers, 624 F.3d 943, 954 (9th Ci.

2010) (California Supreme CourBatson* analysis “contrary to” federal law because it set a|
higher bar for a prima facie casedi$crimination than establishedBatson itself); Frantz, 533
F.3d at 734 35 (Arizona court’s apgtion of harmless error rule Faretta® violation was
contrary to U.S. Supreme Courtltimg that such error is structl). A state court also acts
contrary to clearly established federal law witgeaches a different result from a Supreme C

i

3 Srickland v. Washington, 466 U.S. 668 (1984).
4 Batson v. Kentucky, 476 U.S. 79 (1986).

® Faretta v. California, 422 U.S. 806 (1975).
7
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case despite materially indistinguishable fadflliams, 529 U.S. at 406, 412 1Ramdass v.
Angelone, 530 U.S. 156, 165-66 (2000) (plurality op’n).

A state court decision “unreasonably appliesieial law “if the state court identifies thg
correct rule from [the Supreme Court’s] cabasunreasonably applies it to the facts of the
particular state prisoner’s casefllilliams, 529 U.S. at 407 08. It it enough that the state

court was incorrect in the vieof the federal habea®urt; the state court decision must be

objectively unreasonablaMgginsv. Smith, 539 U.S. 510, 520 21 (2003). This does not mean,

however, that the § (d)(1) exception is limitechfiplications of fedal law that “reasonable
jurists would all agree is unreasonabl®\illiams, 529 U.S. at 409 (rejecting Fourth Circuit’s

overly restrictive interpretation dtinreasonable application” clayseState court decisions can

g

be objectively unreasonable when they interBrgireme Court precedent too restrictively, when

they fail to give appropriateoasideration and weight to thdlfbody of available evidence, and
when they proceed on the basis of factual ergee, e.g., Williams, 529 U.S. at 397-98Mggins,
539 U.S. at 526 28 & 538Kompillav. Beard, 545 U.S. 374, 388 909 (200B)rter v.

McCollum, 558 U.S. 30, 42 (2009).

The “unreasonable application” clause perrdbeas relief based time application of a
governing principle to a set ofdes different from those of thease in which the principle was
announcedLockyer, 538 U.S. at 76. AEDPA does not regua nearly identia fact pattern
before a legal rule must be appligéanetti v. Quarterman, 551 U.S. 930, 953 (2007). Even a
general standard may be apglia an unreasonable mannéd. In such cases, AEDPA
deference does not apply to the federal court’s adjudication of the dlciiat 948.

Review under § 2254(d) is limdeo the record that was before the state cdbutlen v.
Pinholster, 563 U.S. 170, 180-81 (2011). duestion at this stage is whether the state cour
reasonably applied cleargstablished federal law to the facts beforddt. In other words, the
focus of the § 2254(d) inquiry is “amhat a state court knew and didd. at 1399.

Where the state court’s adjudiicen is set forth in a reased opinion, § 2254(d)(1) revie
is confined to “the state court’s aatueasoning” and “actual analysigFrantz, 533 F.3d at 738

(emphasis in original). A diffent rule applies where the satourt rejects claims summarily,
8
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without a reasoned opinion. Huarrington, supra, the Supreme Court heldat when a state col
denies a claim on the meritstbwithout a reasoned opinion giiederal habeas court must
determine what arguments or theories may lsaygported the state cagrdecision, and subject
those arguments or theori@s8 2254(d) scrutinyHarrington, 562 U.S. at 101-102.

C. “Unreasonable Determination of The Facts”

Relief is also available under AEDPA where 8tate court predicatéts adjudication of
a claim on an unreasonable factual determination. Section 2254(d)(2). The statute explic
limits this inquiry to the evidencedhwas before the state court.

Even factual determinations that are generatiyorded heightened deference, such ag
credibility findings, are subjetb scrutiny for objective reasorlabhess under § 2254(d)(2). Fo
example, inVliller El v. Dretke, 545 U.S. 231 (2005), the Suprefeurt ordered habeas relief
where the Texas court had based its denialB#tson claim on a factual finding that the
prosecutor’s asserted race neutral reasorgriing African Americarjurors were true.

Miller El, 545 U.S. at 240.

An unreasonable determination of factssexwhere, among other circumstances, the
state court made its findings according tceavitd process — for example, under an incorrect
legal standard, or where necesdargings were not madat all, or where the state court failed
consider and weigh relevant evidericat was properly presented to §ee Taylor v. Maddox,
366 F.3d 992, 999 1001 (9th Cir.), cert. denied, 843 1038 (2004). Morwwver, if “a state
court makes evidentiary findinggthout holding a hearing andwing petitioner aropportunity
to present evidence, such findings clearly rasudt ‘unreasonable detemmation’ of the facts”
within the meaningf 8§ 2254(d)(2).1d. at 1001;accord Nunesv. Mueller, 350 F.3d 1045, 1055
(9th Cir. 2003) (state cots factual findings must bdeemed unreasonable under section
2254(d)(2) because “state court . . . refusedé$ an evidentiary hearing” and findings
consequently “were made without . . . a hearinggt. denied, 543 U.S. 1038 (2004Killian v.
Poole, 282 F.3d 1204, 1208 (9th Cir. 2002) (“stabeits could not have made a proper
determination” of facts becaustate courts “refused Killian an evidentiary hearing on the

matter”),cert. denied, 537 U.S. 1179 (2003).

-
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A state court factual conclusion can alsashbstantively unreasonable where it is not
fairly supported by the evidenceggented in the state proceedirgge, e.g., Wiggins, 539 U.S.
at 528 (state court’s “clear factuaror” regarding contents of social service records constitutes
unreasonable deternaition of fact);Green v. LaMarque, 532 F.3d 1028 (9th Cir. 2008) (state
court’s finding that the prosetmu’s strike was not racially ntivated was unreasonable in light
of the record before that courBradley v. Duncan, 315 F.3d 1091, 1096 98 (9th Cir. 2002) (sjate
court unreasonably found that esrte of police entrapment was insufficient to require an
entrapment instructiongert. denied, 540 U.S. 963 (2003).

Il. The Relationship Of § 2254(dp Final Merits Adjudication

To prevail in federal habeas proceedingsetitioner must establish the applicability of
one of the § 2254(d) exceptioasd also must also affirmaély establish tb constitutional
invalidity of his custody under pre AEDPA standaréfsantz v. Hazey, 533 F.3d 724 (9th Cir.
2008) (en banc). There is no single prescritreigr in which these two inquiries must be
conducted.ld. at 736, 37. The AEDPA does not requhre federal habeas court to adopt any
one methodologyLockyer v. Andrade, 538 U.S. 63, 71 (2003).

In many cases, 8§ 2254(d) analysis and dimesrtits evaluation will substantially overlap

-

Accordingly, “[a] holding on hadas review that a state countag meets the § 2254(d) standar
will often simultaneously constitute a holding that the [substantive standard for habeas relief] is
satisfied as well, so no secoimdjuiry will be necessary.Frantz, 533 F.3d at 736. In such casgs,
relief may be granted wibut further proceedingssee, e.g., Goldyn v. Hayes, 444 F.3d 1062,
1070 71 (9th Cir. 2006) (finding 8§ 2254(d)(1) un@aableness in the state court's conclusion
that the state had proved all elemesftthe crime, and granting petitior)ewisv. Lewis, 321
F.3d 824, 835 (9th Cir. 2003) (finding 8 2254 (d)ihyeasonableness in the state court’s failure
to conduct a constitutionally sudfent inquiry into a defendantjsry selecton challenge, and
granting petition)Williams v. Ryan, 623 F.3d 1258 (9th Cir. 2010) (finding 8§ 2254(d)(1)
unreasonableness in the state csudfusal to consider drug addct as a mitigating factor at
capital sentencing, and granting penalty phase relief).

i
10
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In other cases, a petitioner’s entitlementaieef will turn on legal or factual questions
beyond the scope of the § 2254(d) analysissubh cases, the subdiaa claim(s) must be
separately evaluated under a de novo standarahtz, 533 F.3d at 737. If the facts are in disgute
or the existence of constitutionairor depends on facts outside the existing record, an evideptiary
hearing may be necessaryl. at 745;see also Earp, 431 F.3d 1158 (remanding for evidentiary
hearing after finding 8254(d) satisfied).

DISCUSSION

l. Admissioninto Evidenceof Prior Acts of Violence

Petitionerasnotedsupra, argues that the trial court’s deicin to admit a silent video of

him attacking another jail inmate vated his due process rights.
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o A KA W N P O © 0 N O o A W N P

The state court of appeal rejectbds claim on diect review:

A. StateCourtDecision

Defendant first challenges the tredurt's admission of two separate
incidents of violence that occuddndependently of the charged
offenses—a prior act of domestiolence toward the victim in 2004
and a postcharges act of jailhousalemce toward another inmate in
2016.

Evidence of a defendant's character or reputation for violence is
generally not admissible to protiee conduct of the defendant on a
particular occasion; however, this rule does not bar admission of
evidence of uncharged misconduct wlhieis evidence is relevant to
establish some fact other than the defendant's character or disposition
to commit crime. (Evid. Code§ 1101, subds. (a), (b); People v.
Ewoldt (1994) 7 Cal.4th 380, 393, Z7al. Rptr. 2d 646, 867 P.2d
757.) Relevant here, a defendantiser act(s) of violence, charged

or uncharged, may be admissiblgptove a common plan or scheme
under Evidence Code section 110dbdivision (b), and where, as
here, the act involves domestimlence, may be admissible under
Evidence Code section 1109. In addition, "[n]othing in [Evidence
Code section 1101] affects the adgibility of evidence offered to
support or attack the credibilif a witness." (Evid. Code, 8§ 1101,
subd. (c).) However, even evidenfadling within these statutory
exceptions is inadmissible under Evidence Code section 352 where
the trial court determines “the probative value of the evidence is
substantially outweighed by the probability the evidence will
consume an undue amount of timecogate a substantial danger of

N N
o

® The immediate petition, insafas the court can tell, doast challenge the admission of
the 2004 domestic violence incident. It takesessuly with the trial couts decision to admit
evidence concerning the 2016 jailheugolence incident. Thus, the appellate court’s discuss
of the 2004 incident will be omitted.

on
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undue prejudice, confusion ofsises, or misleading the jury.”
(People v. Brown (2011) 192 Cal.App.4th 1222, 1233, 121 Cal. Rptr.
3d 828; accord, Evid. Code, § 1109, subd. (a)(1).)

On appeal, we review an evidenyiauling for an abuse of discretion,
reversing only if the challenged ruling is shown to be arbitrary,
capricious or patentlgbsurd, resulting in manifest miscarriage of
justice. People v. Brown, supra, 192 Cal.App.4th at p. 1233.) With
these legal principles in mind, weirn to defendant's specific
challenges.

Defendant also challenges thaltrcourt’'s admission of evidence
relating to a more recent uncbad act of violence—a jailhouse
altercation he was involved in shgrbdefore trial while incarcerated

in July 2016. A silent video was @lwn to the jurywhere an inmate
named Butler was walking alone down a long hallway in the cell
block. Butler appears to be ranting at no one in particular; defendant
is not visible. When Butler hawalked about two-thirds of the
hallway, defendant can be seen abruptly leaving his cell and
following behind Butler. When defielant nearly reaches Butler,
Butler turns around just in time to have defendant punch him
repeatedly in the face before defendant returns to his cell. Butler first
holds his face, appearing stunned, teeantually starts to clean up
the blood with a cloth before reting to his cell. Defendant then
appears to finish the cleaning.

The prosecution offered the evidento impeach defendant's claim
to have acted in self-defense after victim attacked him with a stun
gun. According to the prosecutdhe jailhouse incident showed
defendant acted according to “ar@mmon plan and scheme, that the
defendant, when he's angered, conslbonhself in thisnanner.” The
trial court accepted the proseot$ arguments, admitting the
evidence as relevant to rebut defant’s claim of self-defense and
to demonstrate he acted basedacsommon scheme or plan (Evid.
Code, 88 1101, subd. (b), 1105), anddihg that its prejudicial
impact did not outweigh its prolva¢ value (Evid. Code, § 352).

Defendant challengdgbe admission of thisvidence on the grounds
the jailhouse incident was not saféntly similar to the charged
offense to be probative of any cormmplan or scheme and that its
admission resulted in undue prejudice and confusion. In making this
challenge, defendant notes, firdhat the uncharged incident
involved a jail altercation withreother inmate. On the other hand,
the trial incident was an emotially charged domestic violence
situation occurring tw years earlier. Secondefendant notes that
the jail incident involved the innt@, Butler, cleaning up the resulting
blood while it was defendant who allegedly cleaned up the blood in
the trial incident. Third, defenda points out the silent video
depicting the jailhousdtarcation lacks any context leading up to his
attack on Butler, whereas this ident, according to the victim, was
preceded by a lengthy verbal argument with defendant.

12
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We disagree these incidents aré¢ swfficiently similar to warrant
admission of this evidence. “Tle®nduct admittedinder Evidence
Code section 1101(b) needt have been prosgted as a crime, nor

is a conviction required. [Citations.] The conduct may also have
occurred after the charged eversis,long as the other requirements
for admissibility are mie [Citation.] Specificdl, the uncharged act
must be relevant to prove a fattissue (Evid. Code, § 210), and its
admission must not be unduly prdjcial, confusing, or time
consuming (Evid. Code, § 352)P¢ople v. Leon, supra, 61 Cal.4th

at pp. 597-598.) “[E]vidence thahe defendant has committed
uncharged criminal acts that agienilar to the charged offense may
be relevant if these acts demonstrate circumstantially that the
defendant committed the chargeffease pursuant to the same
design or plan he or she used in committing the uncharged acts.
Unlike evidence of uncharged acts used to prove identity, the plan
need not be unusual or distinctiveneed only exist to support the
inference that the defendant employed that plan in committing the
charged offense.’Reople v. Ewoldt, supra, 7 Cal.4th at p. 403.)

Evidence of the jailhouse incidemteets this standard. While there
are differences betwedhe two incidentsboth involved defendant
brutally lashing out at an unesgting victim. While Butler was
attacked by defendant from behinlde victim described herself as
“zoned out” while seated on atéun, when attacked by defendant
from across the room. Both victinssistained bloody injuries to the
face (especially the eye region). Nmther showing was required to
meet the “sufficiently similar’standard for a common plan or
scheme (Evid. Code, § 1101, subd) (& a habit(Evid. Code, §
1105), particularly in light of th@eed of the prosecution to rebut
defendant's theory that he was acting in self-defense when inflicting
the injuries on the victim in th case. (E.g., People v. Soper (2009)
45 Cal.4th 759, 778, 89 Cal. Rptr. 3d 188, 200 P.3d 816 [“a fact
finder properly may considefEvidence Code section 1101,
subdivision (b)] evidenct® prove intent, so longs (1) the evidence

is sufficient to sustain a findintdpat the defendant committed both
sets of crimes [citations], and fhar (2) . . . ‘the factual similarities
... tend to demonstrate that irtkanstance the perpetrator harbored’
the requisite intent”].)

Moreover, defendant had ample oppaity when testifying to tell
the jury his version of whathappened during the jailhouse
altercation. He explained that #er had been yelling threats,
obscenities and racial slurs, agll as urinating on the floor.
According to defendant, Butler thapproached him in a threatening
manner, prompting defendant to jghrrhim several times because he
was concerned that if lted not take action tprotect himself, Butler
would harm him.

Nor did the trial courébuse its discretion roncluding the probative
value of the jailhouse alterttan was not outweighed by the
substantial danger of undueeprdice. The video, reasonably
construed, showed defendant, when angered, attacks the person who
has angered him swiftly and brutallyth his bare hands. In addition,

it was relevant to show how defendant took steps to clean up his
victim's blood upon completion of $iattack. Juror confusion was

13
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unlikely given the trial court's ingtction that theincharged offense
could be considered only for thenlited purpose of proving “whether
or not: [] . . . defendant had a planscheme to commit the offenses
alleged in this casel[.] [T] . . . [T] Do not consider this evidence for
any other purpose except for themiied purpose of determining the
defendant's credibility. [{] Do n@onclude from this evidence that
[he] has a bad character or dssposed to comrhicrime. . . .”
Although this evidece may have been prejedil to defendant, it
was the ordinary sort of prejud that arises from any evidence
tending to show guilt.Reoplev. Karis, supra, 46 Cal.3d at p. 638.)

And in any event, even if we assa the trial court erred in admitting
this evidence, any error was harmlgs&en that it was not reasonably
probable defendant would have acieié a more favorable result at
trial had the video been excludedPegple v. Malone (1988) 47
Cal.3d 1, 22, 252 Cal. Rptr. 525, 762 P.2d 1249, ciegple v.
Watson, supra, 46 Cal.2d at p. 836 [harmless error standdrd].)

Defendant’s theory of self-defe@ contained many inconsistencies
and implausibilities. Undisputed medical evidence established the
victim suffered horrific injuries, iduding multiple fractures to her
eye socket and damage to her nibse required surgery and has left
her with facial numbness andouble vision. She consistently
testified these injuries resultdébm defendant's unprovoked attack
on the night in question. On thénet hand, defendant insists he was
the victim of her unprovoked attaelith a stun gunAccording to
defendant, the victim repeatedlyoginim with her stun gun, jolting
him with enough electrity to make him urinate on himself. The
victim denied knowing where th&tun gun was that night. Despite
the undisputed medical evidencehalr injuries, defendant testified
that, each time the victim stunnedrhwith the gun, he would hit her,
but not “to knock her out. | wasgubasically trying to stop her.”

Defendant also denied the victinsta significant amount of blood
or suffered serious injuries. Whasked why defendant did not tell
the investigating officer that sheot he, was the attacker (he instead
denied laying a hand on her), fdedant claimed he was not
comfortable giving the officer thimformation because he was the

" [footnote six in original texff We need not address defentimargument that the trial
court's admission of the jailhouselgp violated his due process riglgiven that, one, the court
ruling was not erroneous and, two, assuming error sfileljpe sake of argument, the Californi
Supreme Court has rejected thigument in the context of the sexual propensity statute,
Evidence Code section 1108, for reasons equally aiydido other propensity statutes such a
Evidence Code sectiodd 01, subdivision (b) and 110%e¢ People v. Falsetta (1999) 21
Cal.4th 903, 921-922, 89 Cal. Rptr. 2d 847, 988IAL82 [the possible ekusion of unduly
prejudicial evidence pursuant to Evidence Code sectioriszd2s” Evidence Code section 11(
the sexual propensity evidence staf from attack on due procag®unds].) We likeuse rely on
California Supreme Court precedent to reject defetwlargument that the elevated standard
establishing harmless error und&rapman v. California (1967) 386 U.S. 18, 24, 87 S. Ct. 824
17 L. Ed. 2d 705, should applyrdople v. Malone, supra, 47 Cal.3d at p. 22 [rejecting the
defendant's argument that ermodmitting other-crimes evidence for the purpose for which
was admitted is a denial of dpeocess and thus subject t€laapman standard of review].)
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same officer who had arrested him in 2004 based on the victim's
"false" report of domestic violenand appeared to have a grudge
against him. When asked why thetim later sough@ restraining
order against him, defendant claimed Silva, not the victim, wanted
him out of the house. Lastly, when asked about letters and text
messages he wrote to the victim after the incident, defendant insisted
the victim was contacting him because she felt bad about what had
happened and wanted to make amends.

Given the strength of the proséiom’s case juxtaposed with the
inherent weaknesses of the defecsse, which was based largely on
defendant's denials, we conclutfendant would not have achieved
a more favorable result at trial even if the trial court had excluded the
jailhouse incident video.
ECF No. 14-8 at 9-10, 14-18. Petitioner raised ¢kasn in a petition foreview to the Californig
Supreme Courtd. at 32, 38) which was summarily denied @t 89).

B. Legal Standards

The Supreme Court has never held that usuigence of a defendant’s past crimes, even

to demonstrate a propensity for crimlmctivity, violates due procesSee Larson v. Palmateer,
515 F.3d 1057, 1066 (9th Cir. 2008) (citiBgelle v. McGuire, 502 U.S. 62, 75 n.5 (1991)) (“Tk
Supreme Court has expressly reserved the questiwhether using eviahce of the defendant's
past crimes to show that he has a propeffisitgriminal activity could ever violate due

process.”)see also Alberni v. McDaniel, 458 F.3d 860, 863-64 (9th Cir. 2006) (rejecting
argument that the introduction pfopensity evidence violated dpeocess and noting that “whe
the Supreme Court has expresserved consideration of an igs@as it has here, the petitione

cannot rely on circuit authority lemonstrate that theght he or she seeks to vindicate is cles

e

n

r

rly

established.”)Holley v. Yarborough, 568 F.3d 1091, 1101 (9th Cir.2009) (“[The Supreme Coprt]

has not yet made a clear rulitigat admission of irrelevant owertly prejudicial evidence
constitutes a due process violatsrfficient to warrant issuance ofethvrit.”). Further, a federal
habeas court does not review the proprietgtafe courts’ interpretation of state latee Estelle,
502 U.S. at 67-68.
C. Analysis
The absence of clearly established federaldaoms this claim. Under AEDPA, a habg

petition challenging a state court conviction will et granted unless the decision “was contr
15
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to, or involved an unreasonalapplication of, clearly establistid-ederal law, as determined b
the Supreme Court of the United State8 U.S.C. § 2254(d)(1). And, as notegra, the
Supreme Court has never held ttred introduction of propensity glence violates due process
Thus, the state courtecision must standSee Wright v. Van Patten, 552 U.S. 120, 126 (2008)
(Because our cases give no clear answer tqubstion presented, let alone one in Van Patter
favor, it cannot be said thatdlstate court unreasonabl[y] apedl] clearly established Federal
law.”) (internal quotatio marks omitted).

. ProsecutoriaMisconduct

Next, petitioner alleges that the prosecwdommitted miscond@ievhen she questioned
him regarding: (1) a motion to increase baikl €B) a letter he sefte victim in which he
referred to a plea offer geventeen years.

A. StateCourtDecision

The foregoing allegations of prosecuton@asconduct were put before the state appells
court when petitioner challenged the trial coudenial of a mistrial.The state appellate court

rejected petitioner’'slaim and reasoned:

Defendant next challenges the ltcaurt’s denialof his motion for
mistrial based on two incidents péirportedly improper questioning

of him by the prosecutor. A mistrial should only be granted if the
court is apprised of prejudice that it deems incurable by admonition
or instruction, such that the mog party's chances of receiving a
fair trial have been irreparably damagdekedple v. Panah (2005) 35
Cal.4th 395, 444, 25 Cal. Rptr. 3d 672, 107 P.3d Feople v.
Haskett (1982) 30 Cal.3d 841, 854, 1&al. Rptr. 640, 640 P.2d
776.) Whether erroneous admission of evidence cannot be cured and
warrants a mistrial is generally fleto the trial court’'s sound
discretion. People v. Harris (1994) 22 Cal.App.4th 1575, 1581, 28
Cal. Rptr. 2d 317.)

Defendant's motion was based oe fbllowing two questions asked

by the prosecutor during her ssexamination. The first question
was, “Do you remember a date where they did a motion to increase
bail, and you were remanded?” The second question asked defendant
to confirm that a letter he sentttee victim after his arrest stated in
part, “They're going to offer 17 yesarl'm not turning my back. But

| can't do that much time, paren, y&ars.” According to defendant,
these questions introduced impropebject matter to the jury that
painted him “as a bad or potentiatlgngerous person” and appealed

to the jury’s “passiorand prejudice . . . .”
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The trial court denied defend&imotion, while admonishing the
jury to disregard all questiorsnd answers regarding “defendant
sending correspondence that talleddut 17 years” and “the motion
to increase bail.” The court also instted the jury “not to consider
penalty or punishment in making decision as to whether or not the
defendant is guilty or not guilty of the crimes that are before you.”
We address each alleged incidenpafsecutorial misconduct below.

A. Reference to Defendant's Increased Bail

With respect to the prosecutor’s reference to the motion to increase
bail, defendant refers us to the principle that “exposing a jury to a
defendant's prior criminality presents the possibility of prejudicing a
defendant's case and rendering sasghe outcome of the trial.”
(People v. Harris, supra, 22 Cal.App.4th at p. 1580.) Under
California law, however, a prosecutor commits reversible
misconduct only if “he or sb makes use of “deceptive or
reprehensible methods” when attempting to persuade either the trial
court or the jury, and it is reasably probable that without such
misconduct, an outcome more favdeatn the defendant would have
resulted. [Citation.] Under the deral Constitution, conduct by a
prosecutor that does not result ie tkenial of the dendant's specific
constitutional rights—such aa comment upon the defendant's
invocation of the right to remasilent—but is otherwise worthy of
condemnation, is not a constitutibnalation unless the challenged
action “so infected the trial withnfairness as to make the resulting
conviction a denial of due ptess.”” [Citation.] [Citation.]” (People

v. Fuiava (2012) 53 Cal.4th 622, 679, 137 Cal. Rptr. 3d 147, 269
P.3d 568;accord, People v. Harris (1989) 47 Cal.3d 1047, 1083-
1084, 255 Cal. Rptr. 352, 767 P.2d 61Ms) a result, to assess the
import of the prosecutor's words, @k at the record in context to
determine if either of theseastdards for reversible misconduct
exists.

The record reflects the allegedly imper reference tmcreased bail
occurred during extensive quiesting about the nature of
defendant's relationship with the victim following the charged
offenses. Earlier during trial, théactim had testified she did not
attempt to contact him after he svarrested following this incident
even though he made numerodrs to contact her. Defendant,
however, testified he and the victiwere sometimes together at the
house but that the victim cautionédn to “be careful” because
Silva “told the neighbors everying that happened.” His testimony
prompted the prosecutor to asBut didn't you say, ‘So what? You
attacked me, [victim] You should be concerned for yourself'?”
Defendant replied that he “told i[&] plenty of times” that the
victim had in fact attacked him bu@hSilva insisted “I needed to be
in an insane asylum.”

At this point, the prosecutor changed her focus to defendant's claim
that Silva had been calling defendérather than him calling Silva)

by asking whether defendant was inl @& the time and whether he
had attempted to call Silva’s housellect: “And, in fact, on July
17th you were calling [Silva] from éhjail; isn't that true?” When
defendant claimed again that Silwas calling him, the prosecutor

17
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asked whether he called Silv&isuse twice on Julg9th and nine
times on July 20th in order to get in touch with the victim. Defendant
testified he “[p]robably” called aouple of times but added, “Let’s
get one thing straight. [Silva] was also calling me, too.” The
prosecutor responded, “You were in the jail? []] . . . [1] On July 20th
you weren't in jail?” Then, in response to this question, defendant
volunteered, “I bailed out ofijd think on the—orthe 20th or the—
yeah, the 20th or the 21¥eah, | bailed out.”

The prosecutor then changed c®iagain, asking whether on July
28th when out of custody defendamntinued to call Silva's house
“despite the restraining ordemgferencing a voicemail message on
Silva's phone stating, You guys got the RO. §ing to set me up?”
Defendant denied the prosecutor’s claim, insisting, “I don't even
know what the RO is.” To challenge defendant’s denial, the
prosecutor thus asked him whathee had at some point been
returned to custody. Defendant responded, “Yeah. About eight
months later. [{] . . . [1] | mBed a court date.” The prosecutor
continued challenging the truth bfs responses: “That's why you
went back in custody?” Defendaamswered, “Uh-huh,” prompting
the prosecutor to ask:, “Didn't you go back in custody because you
were—went to [Silva's] house?— [1]]..[1]] And told her to have her
daughter drop the charges?” Defendant denied the prosecutor's
claim, at which point the proseaon asked the allegedly improper
question: Do you remember a date where they did a motion to
increase bail, and you were remanded?” (Italics added.)

Defense counsel objected on k&ace grounds, and an off-the-
record conference ensued. Follagithis conference, the parties
stipulated before the jury thatfdedant was returned to custody in
2014 after initially bailig out for a reason othéhan missing a court
date. Later, in closing argumetite prosecutor revisited defendant’s
testimony about his ret to custody, tellig the jury, “[W]e know
[defendant] deliberately lied abougtfact that—the reason he went
back into custody was because iméssed a court date, because
immediately afterwards there wastgpulation thait had nothing to
do with that.”

Based on this record, consideredtgentirety, we reject defendant's
first claim of prosecutorial misnduct. Defendantay be correct
that it is improper for a prosecutto elicit testimony relating to a
defendant's conditions or circurastes of parole, and that the
prosecutor in this case could hawepeached his testimony about
being returned to custody for missing a court date without
mentioning the motion tancrease his bail.See People v. Smith
(1966) 63 Cal.2d 779, 790, 48ICRptr. 382, 409 P.2d 22People

v. Fusaro (1971) 18 Cal.App.3d 877, 886, 96 Cal. Rptr. 368
[“[prosecutor’s] deliberate asking of questions calling for
inadmissible and prejudicisdnswers is misconduct”|People v.
Harris, supra, 22 Cal.App.4th at p. 1581.) However, the record
reflects that defendant was not farbming with his responses to the
prosecutor’s questions regardings ldontacts with Silva and the
victim. On the contrary, defendan¢épeatedly claimed Silva was
calling him, even as the prosecutas asking him to confirm he was
incarcerated at the time anduld not have received calls.
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In addition, the victim had testifig contrary to defendant's claim,
that she did not attempt to conthoh after he was arrested following
this incident even though he trieddontact her. Silva testified that
defendant reached out to her mamyes after thencident and, on

one occasion, violated the termstbé restraining order that Silva
had helped the victim obtain byroting to Silva’s house in order to
talk to the victim about not filingharges against him. The prosecutor
was entitled under thescircumstances to explore the nature and
extent of the ingnsistencies in defglant’s testimony.Reople v.
Valencia (2008) 43 Cal.4th 268, 283, 74 Cal. Rptr. 3d 605, 180 P.3d
351 [prosecutor entitled to “ask[]deimate questions going to the
witnesses' credibility”]accord, People v. Fuiava, supra, 53 Cal.4th

at p. 685.) There is no basis to conclude the prosecutor, in doing so,
was employing deceptive or repegisible methods to attempt to
sway the jury against defendant tloat her questionso infected the

trial with unfairness as to make his conviction a denial of due
process. Reople v. Fuiava, at p. 679; accordPeople v. Dennis
(1998) 17 Cal.4th 468, 522, 71 Cal. Rptr. 2d 680, 950 P.2d 1035.) As
a result, the trial court could properkject defendant's first claim of
prosecutorial misconduct as a ground for mistrial.

B. Reference to Defendant'©ffer of a 17-year Sentence

Continuing to defendant’'s meaining ground for mistrial—the
prosecutor's reference to a statetimenwrote about being offered 17
years—the record reflects thdléaing. Almost immediately after
the jury heard the stipatfion regarding defendasteturn to custody,
the prosecutor began questionimgfendant about whether he
reached out to the victim through cards or letters instructing her to
contact his attorney. Defendaatknowledged doing so, explaining,
“She was calling me and asking me,H&{ can | do to sp this from
going on?’ And | said, ‘What you can do is you can contact my
lawyer. That's the best | cdell you.” The prosecutor responded
with the following: “S in a letter did you vite, ‘Please call me,
sweetheart. If not, | understand’? [{] [Defendant interrupts.] [1] ‘I
love you. They're going to offer 17 years’-”

Defense counsel immediately ebfed on relevance grounds, and
another off-record bench conference occurred. Afterward, the
prosecutor continued: “So did you write in a letter, ‘Please call me,
sweetheart. If not, | understandove you. They’re going to offer 17
years. I'm not turning my back. But | can't do that much time, paren,
17 years. | love you, and kiss the kidsme. Call my lawyer, Felicia
Carrington’?”

Defense counsel again objected, both on relevance grounds and
under Evidence Code section 352. The prosecutor argued the
evidence was relevant to impeadbfendant's testimony that the
victim was contacting him whennstead, he was contacting the
victim repeatedly and instructing th& call his lawyer. The court
accepted the prosecutor's arguménting “the letter does directly
contradict the statements ofethdefendant and is substantially
probative on the issue of credibility and the probative value
outweighs the prejudicial effect.The court then permitted the
prosecutor to show defendant thitde (the People’sxhibit 13) and
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to ask follow-up questions regardinvhy he was asking the victim
to call him and whether it was trghe was calling him. As cross-
examination continued, defendanteafedly stated that he had loved
the victim and expressed frustratiith Silva for punishing him for
something he claimed not to hadene. Eventually, during a break
in questioning, defense cowhsnoved for a mistrial.

As before, defendant argues tlpeosecutor could have cross-
examined him about his letters gmarported attempts to dissuade a
witness without mentioning theffer of a 17-year sentenceSeg
People v. Harris, supra, 22 Cal.App.4th at p. 1581.) However, in
light of defendant's ongoing insistenthat the victim was reaching
out to him and his refusal to confirm that he was, in fact, contacting
her to tell her to contact his attey) the prosecutor had valid reason
to refer him to his statementstime People’s exhibit 13. In doing so,
there is no basis to infer theggecutor was acting deceptively or
reprehensibly or with the improperotive to inflame the jury against
defendant. We conclude the trial codid not abuse its discretion in
finding no reversible prosecutori@rror or misconduct in this
instance and, thus, denying the motid?edple v. Fuiava, supra, 53
Cal.4th at p. 679.)

C. No Prejudice

In any event, with respect to batheged instancesf prosecutorial
misconduct, we see no basis for reaél®ecause, even if we were to
assume misconduct occullyave would conclude defendant suffered
no prejudice as a result. Based the record described above,
defendant cannot medtis burden of “&ow[ing] a reasonable
likelihood the jury understood ompplied the complained-of
comments in an improper or erroneous mannelPéople v. Dykes
(2009) 46 Cal.4th 731, 771-772, 95ICRptr. 3d 78, 209 P.3d 1.)
Nothing in the record suggestsistreasonably probable defendant
would have received a more favolabesult absent the prosecutor's
references to the motion tocirease bail or the 17-year offérepple

v. Barnett (1998) 17 Cal.4th 1044, 1133, 74 Cal. Rptr. 2d 121, 954
P.2d 384 [state law standard]), catlthese brief references rendered
his trial fundamatally unfair People v. Bordelon (2008) 162
Cal.App.4th 1311, 1323, 77 Cal. Rptr. 3d 14 [federal law standard]).
In addition, the trial court eliminatettie possibility of prejudice by
reading to the jury curative instructions requiring it to disregard the
references to a “motion to increase bail” or to “17 years” and to not
consider matters of punishmentp@analty when deding whether he
committed the charged offenses.

The trial court also permitted therpas to stipulate before the jury
that defendant was returned ¢astody after beingeleased for a
reason other than a missed codate after defendd had falsely
testified that a missed court date was the reason for his
reincarceration. We presume theojs followed the trial court's
curative instructions ratherah statements from counséefple v.
McNally (2015) 236 Cal.App.4th 1419, 1433, 187 Cal. Rptr. 3d 391),
and decline to “*“lightly infer” that the jury drew the most damaging
rather than the least damaging meaning from the prosecutor's
statements.”” People v. Dykes, supra, 46 Cal.4th at p. 772.)
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Since the prosecutor’'s conductddnot undermine defendant's
chances of receiving a fair trial, va#firm the trial court's refusal to
grant him a mistrial.Reoplev. Ayala (2000) 23 Cal.4th 225, 282, 96
Cal. Rptr. 2d 682, 1 P.3d 3 [mistr should be ganted only “when
“a party’s chances of receiving fair trial havebeen irreparably
damaged™”].)

ECF No. 14-8 at 18-24. Petitiongised this claim in a petitn for review to the California
Supreme Courtd. at 45) which was summarily deniad.(at 89).

B. LegalStandards

A prosecutor’s improper comments will be h&ddviolate a defendant’s Constitutional
rights only if they “so infectethe trial with unfairness as toake the resulting conviction a
denial of due process.Parker v. Matthews, 567 U.S. 37, 45 (2012pper curiam) (quoting
Darden v. Wainwright, 477 U.S. 168, 181 (1986)). To grduatbeas relief, the Court must find
that the state court’s rejeati of the prosecutorial miscondwtaim “was so lacking in
justification that there waan error well understood and corapended in existing law beyond
any possibility for fairminded disagreemen®arker, 567 U.S. at 47 (quotingarrington, 562
U.S. at 103).

C. Analysis

The court cannot conclude that the stat@rt®rejection of petioner’s prosecutorial
misconduct claims was error beyaaualy possibility of fairmindedisagreement. As the state
court noted, the prosecutor raised the issygetfioner’s bail for the pypose of challenging his
testimony that Silvdad called him during a period of tirhe was incarcerated. Additionally, t
prosecutor’s questioninggarding the seventeen ye#fer (described in a letter) was relevant
light of petitioner’s claim that the victim had,spgte her testimony to the contrary, contacted
after the incident. The statewbfound this questioning propender state law, and this court
may not disturb that findingSee Estelle, 502 U.S. at 67-68. Finer, there is no clearly
established federal law which phedes such rebuttal questionin§ee, e.g., United States v.
Mendoza-Prado, 314 F.3d 1099, 1105 (9th Cir. 2002) (& government may froduce otherwiss
inadmissible evidence when the defendant opleasloor by introducingotentially misleading

testimony.”) (internal quotation marksnitted).
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Further, “[a] prosecutor’s improper questioning is not in and of issdficient to warrant
reversal. It must also betéemined whether the prosecutoaistions seriously affected the
fairness, integrity, or public reputation of juditproceedings, or where failing to reverse a
conviction would result in eniscarriage of justice.'United States v. Geston, 299 F.3d 1130,
1136 (9th Cir. 2002) (internal quotation marks aitdtions omitted). Such a conclusion cann

be reached here because the trial juglgee the following curative instructions:

So the Court will also order that you disregard the exchange that took
place regarding whether there was a motion to increase bail in court.
| don’t know if you recall the questions and answers that had to do
with that, but the Court is strikg the questions and the answers.

and

There were questions and anssvexgarding the defendant sending
correspondence thatlked about 17 years. Ti@ourt at this time is
directing the jury to disregard thathe Court notes that the jury is
not to consider penalty or punishmemtmaking its decision as to
whether or not the defendant is guilty or not guilty of the crimes that
are before you.

ECF No. 14-6 at 38. And juroese, absent evidence to the cang (which petitioner has not

provided), assumed to follotheir instructions.Richardson v. Marsh, 481 U.S. 200, 211 (1987),

1"l. Shackling

Finally, petitioner argues th#te trial court’s decision to shackle him in the jury’s
presence violated hiue process rights.

A. StateCourtDecision

The state court of appeal rejectbds claim on diect review:

Defendant contends his federal du®cess rights under the Sixth
and Fourteenth Amendments of the United States Constitution were
violated by the trial court's decision to require him to wear full-
restraint shackles, visible to juroiiring trial. “Decisions to employ
security measures in the courtroom are reviewed on appeal for abuse
of discretion.” Peoplev. Hernandez (2011) 51 Cal.4th 733, 741, 121
Cal. Rptr. 3d 103, 247 P.3d 167.)

“Many courtroom security procedes are routine and do not impinge

on a defendant's abilitp present a defense @mjoy the presumption

of innocence. [Citation.] However, some security practices
inordinately risk prejudie to a defendant's right to a fair trial and
must be justified by a higher showif need. For example, visible
physical restraints like handids or leg irons may erode the
presumption of innocence because they suggest to the jury that the
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defendant is a dangerous person whist be separated from the rest
of the community. [Citations.] Becse physical restraints carry such
risks, their use is consideredherently prejudicial and must be
justified [under California law] by a particularized showing of
manifest needCitations.]” (People v. Hernandez, supra, 51 Cal.4th

at pp. 741-742.) “*Similarly, the feda “Constitution forbids the use

of visible shackles . . . unless thatus ‘justified by an essential state
interest'—such as the interest in courtroom security—specific to the
defendant on trial."Peck v. Missouri (2005) 544 U.S. 622, 624 [161
L.Ed.2d 953, 125 S.Ct. 2007],alics omitted.)]” People v.
Covarrubias (2016) 1 Cal.5th 838, 870, 207 Cal. Rptr. 3d 228, 378
P.3d 615.)

“In deciding whether restraints are justified, the trial court may 'take
into account the factors that couttave traditionally relied on in
gauging potential security problems ahe risk of escape at trial.’
(Deck v. Missouri, supra, 544 U.S. at p. 629.) These factors include
evidence establishing that a defendant poses a safety risk, a flight
risk, or is likely to disrupt the proceedings or otherwise engage in
nonconforming behavior.” [Citatioh. Although the court need not
hold a formal hearing before impagi restraints, "the record must
show the court based its deteration on facts, not rumor and
innuendo.” [Citation.] The impositioaf physical restraints without
evidence of violence, a threat wblence, or other nonconforming
conduct is an abuse ofiscretion.’[Citation.]” Eeople v.
Covarrubias, supra, 1 Cal.5th at pp. 870-871.Yltimately, we are
concerned with whether the recodgémonstrates the trial court's
decision to physically restraithe defendant was based on a
thoughtful, case-specificonsideration of theeed for heightened
security, or of the potential prejudice that might resiteople v.
Hernandez, supra, 51 Cal.4th at p. 743.)

Here, the record supporting theatrcourt's decision to shackle
defendant is as follows. The prosecutor offered evidence of
defendant's involvement in thelfeuse altercation on July 12, 2016,
during which he brutally attackeanother inmate with his fists,
bloodying the inmate's face. Based on this report, the charges, and
defendant's background, includitige trial court's knowledge of
prior instances in court wherefdadant had behaved in an unruly
manner (“want[ing] to share $ithoughts regarding this case”
directly with the court rather &m through counsel), the trial court
decided security concerns warranggthckling defendant at trial. In
doing so, the court acknowledged defendant was “entitled to a jury
trial where he is unshackled, orlaast the shackles cannot be seen
by the jury, because that would pragelhim in the eyes of the jury.”

The next day, October 25, 2016, thaltcourt bailiff, Deputy Sheriff
Rogers, testified to personally observing a corates between
defendant and his trial counst#le previous day, during which
defendant stated he intended to testify at trial and had a “surprise”
for defense counsel. When defermseinsel queried him about this
surprise, defendant remained vague.light of the bailiff's report,

the trial court revised its earlier ruling, finding "a manifest need for
full restraints” on defendant based ‘time statements the defendant
made yesterday in the presence of my bailiff about this surprise, my

23




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

observations about defendant'sxdency to speak out without
permission[, and] [1] [aex parte letter sent tbe court by defendant
that] show[ed] [he] was taking actiondependent of his attorney,”
as well as the report ofifjaouse violence on July 12, 2016.

Thus, defendant appeared shackled, at the conclusion of trial, the

jury was instructed in accordance with CALCRIM No. 204: “The
fact that physical restraints have been placed on the defendant is not
evidence. Do not speculate abthwe reason. You natil completely
disregard this circumstance in deciding the issues in this case. Do not
consider it for any reason or eveiscuss it during deliberations.”

According to defendant, the triadart's decision to fully shackle him
was an abuse of discretion thagjuees reversal. We disagree. The
record reflects the trial court's cahesration of the m@ifest need, in
this particular case, tolly restrain defendant with shackles. Among
the individualized facts relied upon by the trial court are the
conversation overheard by the Ifaibetween defendant and his
attorney during which defendant warned that he “had a surprise”
planned for his attorney, but refudad attorney's request to disclose
it; the recent jailhouse altercati during which defedant brutally
attacked another inmate with Hists, bloodying the inmate’s face;
the violent nature of the currentasiges; and the trial court’s concern
that defendant was acting indepentieaf his attorney, as reflected
by a lengthy letter defendant haditkan to the court independently
of his counsel a few months before.

As stated above, the trial court initially did not deem full restraints to
be necessary, but then changed its mind after the bailiff's report of
the “surprise.” These facts adetglsg demonstrate that the trial
court's decision was not abuse of discretionPéople v. Williams
(2015) 61 Cal.4th 1244, 1259, 1921Rptr. 3d 266, 355 P.3d 444
[manifest need for physically resinang a defendant is established
with “evidence that the defendartas threatened jail deputies,
possessed weapons in custody, threstem assaulted other inmates,
and/or engaged in violenbutbursts in court™]; cf.People v.
McDaniel (2008) 159 Cal.App.4th 736, 745, 71 Cal. Rptr. 3d 845
[abuse of discretion to shackle dedant where “the trial court did
not initiate any procedure to determine whether shacking was
necessary or make any findings oa thcord to justify shackling”].)

As the California Supreme Courthanade clear: “The court need
not [wait] until such violence occur[s] before ordering restraints” for
the defendant.Reople v. Pride (1992) 3 Cal.4th 195, 233, 10 Cal.
Rptr. 2d 636, 833 P.2d 643.)

Even assuming for the sake of amgent the trial court's ruling was
erroneous, we would find anyduerror to be harmlesssee People

v. Hernandez, supra, 51 Cal.4th at p. 746 [notwithstanding that “the
trial court abused its discretion stationing an officeat the witness
stand based on a routine policy, it [wa]s not reasonably probable that
defendant would have obtained amndavorable result absent the
error’].) Putting aside the wealth efidence of defendant's guilt that

we have already discussed, defamigl given the option to wear
civilian clothes at trial, refused,sisting he wanted the jury to know

he was incarcerated. Moreover, to lessen any potential prejudice, the
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jury was instructed to “completetlisregard” the fact defendant was
shackled in deciding the issues tinis case—an instruction we
presume was followedP¢éople v. McNally, supra, 236 Cal.App.4th
at p. 1433.) Based on this record, @enclude therés no basis for
reversal.

ECF No. 14-8 at 24-27. Petitiongised this claim in a petitn for review to the California
Supreme Courtd. at 51) which was summarily deniad.(at 89).

B. LegalStandards

In Deck v. Missouri, 544 U.S. 622 (2005), the Supremeu@deld that “the Fifth and
Fourteenth Amendments prohibiethise of physical restraints \o& to the jury absent a trial
court determination, in the exesei of its discretion, that theye justified by a state interest
specific to a particular trial.’ld. at 629.

C. Analysis

The court finds that fairmindgdrists could easily concludedahthe California court of
appeal’s decision to deny his shackling clainswansistent with edtéished federal law See
Harrington v. Richter, 562 U.S. 86, 103 (2011) (“As a conditifor obtaining habeas corpus frg
a federal court, a state prisomeust show that the statewst's ruling on the claim being
presented in federal court was so lacking infigstion that there waan error well understood
and comprehended in existing law beyond any pdigitor fairminded disagreement.”). As
noted by the court of appeal, thevas substantial evidence that petitioner was prone to viole

— it is undisputed that, as notagpra, there was video of hinmvolved in a bloody altercation

with another jail inmate. Additionally, the chasgeere of a violent nate and concern from the

trial court bailiff about a “surpse” petitioner might be planninglhese factors are more than
sufficient to justify a state intest in shackling petitionerAnd as the state court observed,

defendant insisted on the jury knowing he \wesrcerated. Finally, petitioner cannot show

actual prejudice resulting from the shacklirf@gge Hayesv. Ayers, 632 F.3d 500, 522-23 (9th Cif.

2011) (no habeas relief where petitioner cannot denagastictual prejude” from courtroom
security procedures). The trialuinstructed the jury that: “[tle fact that physical restraints
have been placed on defendant is not evidence. Do not speculate about the reason. You

completely disregard this circumstance in decidimgissues in this case. Do not consider it
25
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during your deliberations.” ECRo. 14-6 at 163. Again, juroege presumed to follow their
instructions.Marsh, 481 U.S. at 211.

V. Petitioner'sTraverse

In his traverse, petitioner argues that ttepomdent failed to addse his cumulative errof

argument. ECF No. 17-1 at 2ZThe court concludes, however light of the foregoing analysis

that petitioner’'s cumulative error argument also faee Mancuso v. Olivarez, 292 F.3d 939,
957 (9th Cir. 2002) (“Because there is no singlestitutional error in this case, there is nothin
to accumulate to a level afconstitutional violation.”).

CONCLUSION

For all the reasons explained above, the statiets’ denial of petioner’s claims was not
objectively unreasonable within the meanin@8fU.S.C. § 2254(d). Accordingly, IT IS
HEREBY RECOMMENDED that t& petition for writ of habeasorpus be denied.

These findings and recommendations are subdtb the United States District Judge
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any g may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatias, reply to the objections
shall be served and filed withfaurteen days after service of the objections. Failure to file
objections within the specified time may waive tiyht to appeal the Distt Court’s order.
Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir.
1991). In his objections petitionsray address whether a certifieatf appealability should issu
in the event he files an appedlthe judgment in this casé&ee Rule 11, Rules Governing Secti
2254 Cases (the district court misgue or deny a certificate appealability when it enters a

final order adverse to the applicant).

R N> W
(e
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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