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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 MICHAEL JOE FOSTER, Sr., No. 2:19-cv-2162-KIM-EFB P
12 Plaintiff,
13 V. ORDER
14 ELLIOT, et al.,
15 Defendants.
16
17 Plaintiff, a state prisoner, proceeds withoatinsel in this action brought pursuant to 42
18 | U.S.C. §1983. On October 25, 2019, he filed a camplaut did not pay théling fee or file an
19 | application to proceed in forma pauperis. @gtober 30, 2019, the court informed plaintiff that,
20 | in order to proceed, he would be required to antdor the filing fee within thirty days. ECF
21 | No. 5. Plaintiff failed to com with that order within the deadline and, on December 5, 2019,
22 | the court recommended that thigiae be dismissed on that basis. ECF No. 8. Four days later,
23 | on December 9, 2019, plaintgtibmitted an application to meed in forma pauperis. ECF No
24 | 9. Accordingly, the findings armécommendations are vacated.
25 Application to Proceed In Forma Pauperis
26 The court has reviewed plairitsf application and fids that it makes the showing required
27 | by 28 U.S.C. § 1915(a)(1). Accordingly, plaintiffequest to proceed in forma pauperis is
28 | granted.
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Screening

l. Leqgal Standards

Pursuant to § 1915(e)(2), the court musiniks the case at any tnif it determines the
allegation of poverty is untrue, @rthe action is frivolous or miious, fails to state a claim on
which relief may be granted, or seeks monetary relief against an immune defendant.

Although pro se pleadingse liberally construedee Haines v. Kerngd04 U.S. 519,
520-21 (1972), a complaint, portion thereofshould be dismissddr failure to stag a claim if it
fails to set forth “enough facts to state a clamelief that is plausible on its faceBell Atl.
Corp. v. Twombly550 U.S. 544, 554, 562-563 (200€itihg Conley v. Gibsar355 U.S. 41
(1957));see alsd~ed. R. Civ. P. 12(b)(6). “[A] plairffis obligation to proide the ‘grounds’ of
his ‘entitlement to relief’ requires more thaibéds and conclusions, aadormulaic recitation of
a cause of action's elements will not do. Facillabations must be engh to raise a right to
relief above the speculative level on the asswngtiat all of the complaint's allegations are
true.” 1d. (citations omitted). Dismissal is appraia based either on thack of cognizable
legal theories or the lack pteading sufficient fets to support cognizable legal theories.
Balistreri v. Pacifica Police Dep'®01 F.2d 696, 699 (9th Cir. 1990).

In reviewing a complaint under this standare, ¢burt must accept &sie the allegations
of the complaint in questioijospital Bldg. Co. v. Rex Hosp. Truste425 U.S. 738, 740
(1976), construe the pleading irethight most favorable to theahtiff, and resolve all doubts in
the plaintiff's favor Jenkins v. McKeither895 U.S. 411, 421 (1969). A pro se plaintiff must
satisfy the pleading requirementsRifile 8(a) of the Federal R of Civil Procedure. Rule
8(a)(2) “requires a complaint to include a shod ptain statement of th@aim showing that the
pleader is entitled to relief, in der to give the defendant fairtice of what the claim is and the
grounds upon which it restsTwombly 550 U.S. at 562-563 (2007).

. Analysis

Plaintiff's first amended aaplaint (ECF No. 3) allegebkat, on April 12, 2019 and whilg
incarcerated in the Sacramento County labking/intake’ holding tak, a group of sheriff's

deputies roused him from sleapd subjected him to excessieece. ECF No. 3 at 3.
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Specifically, plaintiff alleges that the deputiesvhose numbers and nasmere not specified —
threw him to the floor, jumpedn his body, and tased him twickl. While these allegations,
taken as true, are sufficientstate a claim against any o&tteputies allegeglinvolved, the
court cannot serve this complawithout identificationof at least one defiglant. In the caption
of the complaint, plaintiff names three deputies — Elliot, Smith, and Gutiddeat 1. He does
not, however, allege what role (if any) each playethe foregoing incident of excessive force
The obvious inference is thatetbe individuals were part tfe group of deputies that used
excessive force against plaintiff. The courtldees, however, to read allegations into the
complaint that plaintiff has not made explicit.st@ad, it will require plaitiff to explicitly and
specifically describe what misconduct each of ¢hdsfendants is alleged to have undertaken.
Plaintiff is cautioned that Rul@ of the Federal Rules of CiRrocedure requires a “short and
plain statement of the claim” demdraing that the plaintiff is enteld to relief ad fair notice to
each defendant of the claims against her or Bell Atlantic Corp. v. Twomb)y650 U.S. 544,
554-55 (2007). Itis insufficiengs plaintiff's comfaint does, to name various defendants
vaguely or implicitly associate thewith wrongdoing that is not specified.

. Leave to Amend

Plaintiff will be given leave to amend &uldress the foregoing deficiencies. He is
cautioned that any amended complaint musttifjeas a defendant onlyersons who personally
participated in a substantial way inpdizing him of his constitutional rightslohnson v. Duffy
588 F.2d 740, 743 (9th Cir. 1978) (a person subjects another to the deprivation of a const
right if he does an act, parnpates in another’'s acr omits to perfornan act he is legally
required to do that causes the alleged deprivation).

The amended complaint must also contain @ai@ajncluding the names of all defendar
Fed. R. Civ. P. 10(a).

Plaintiff may not change theature of this suit by aligng new, unrelated claimsSee
George v. Smithb07 F.3d 605, 607 (7th Cir. 2007).

Any amended complaint must beitten or typed so that it sodhit is complete in itself

without reference to any earlieted complaint. E.D. Cal. L.R. 220. This is because an ame
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complaint supersedes any earlier filed compjand once an amended complaint is filed, the
earlier filed complaint no longers&s any function in the cas&ee Forsyth v. Humana14
F.3d 1467, 1474 (9th Cir. 1997) (the “amended clanmp supersedes tlaiginal, the latter
being treated thereaftas non-existent.”)quoting Loux v. Rhay75 F.2d 55, 57 (9th Cir.
1967)).

Any amended complaint should be as e¢em@as possible in fulfilling the above
requirements. Fed. R. Civ. P. 8(dlaintiff should avoid the ingkion of procedwal or factual
background which has no bearing on his legal claiHes should also take pains to ensure tha
amended complaint is as legible as possible. fHfigss not only to penmanship, but also spac
and organization. Plaintiff should carefullgrssider whether each of the defendants he name
actually had involvement in the rstitutional violations he allege A “scattershot” approach in
which plaintiff names dozens of defendants wdt be looked upon favorably by the court.

Conclusion

Accordingly, it is ORDERED that:

1. The findings and reconmendations filed on DecembBr 2019 (ECF No. 8) are

vacated;
2. Plaintiff sapplicationto proceed in forma pauperis (ECF No. 2) is granted,
3. Plaintiff's first amended complaint (EQ¥. 3) is dismissedith leave to amend

within 30 days from the date eérvice of this order; and
4, Failure to file an amended complaint that complies with this order may resul

the dismissal of this action for the reasons stated herein.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: April 22, 2020.
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