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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 D-Q UNIVERSITY BOARD OF No. 2:19-cv-2177-JAM-EFB PS

TRUSTEES,
12
Plaintiff,
13 FINDINGS AND RECOMMENDATIONS
V.
14
15 MICHAEL A. WILLIAMS, et al.,
Defendants.
16
17
18 Several motions are pending iristction, which are addressed hetein
19 1. Plaintiff's motion to remand #hcase to the Californiauerior Court for the County
20 of Yolo (ECF Nos. 5 & 8-1);
21 2. Plaintiff’'s motion to dismss defendant Sky Road Weblgetition for declaratory
22 judgment pursuant to Federal Rule o¥iCiProcedure 12(b)(1) and 12(b)(6) (ECF
23 Nos. 6 & 8-4);
24 3. Defendant Webb’s petition for dechtory judgment (ECF No. 19);
25 4. Plaintiff's motion to strikeand/or dismiss Webb’s pgtin for declaratory judgment
26 (ECF No. 20);
27
1 This case is before the undersigned pursuaBasgtern District o€alifornia Local Rule
28 | 302(c)(21).See 28 U.S.C. § 636(b)(1).
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5. Defendant Michael Williams’ “Motiorior Order to Remove Trustees and
Appointment of Successors” (ECF Nos. 28 & 30);
6. Also pending is the court’'s December 2019 order directing defelant Williams to
show cause why sanctions should noinbeosed for failuré¢o timely respond to
plaintiff's motion to renand (ECF No. 14).
For the following reasons, tlfweder to show cause is disarged and it is recommended
plaintiff's motion toremand be grantedIn light of that recommendian, the court declines to
reach the merits of the remaining pending motions.

l. Order to Show Cause

This action, which was origatly commenced in the YolGounty Superior Court, was
removed to this court on Octab28, 2019. ECF No. 1. Three dafter the remoMaplaintiff
filed its motion to remand. BENo. 5. The motion was impropgmoticed before the assigned
district judge. See E.D. Cal. L.R. 302(c)(21). After theourt vacated the hearing (ECF No. 7),
plaintiff re-noticed the motion for hearing on Decembér 2019, before the undersigned. EC
No. 8. In violation of Local Rule 230(c), def#ant Williams failed to file an opposition or
statement of non-oppositidnAccordingly, the hearing was mtinued, and Williams was orderg
to show cause why sanctions should not be ingbésehis failure to timel respond to plaintiff's
motions. ECF No. 14.

Williams has not filed a sponse to that order. Netleeless, in light of the
recommendation that this case remanded, and given thatlidims is proceeding without

counsel, the order to show cause scharged, and no sanctions are imposed.

2 The court determined that oral argumeatild not materially ssist in resolution of
plaintiff's motions. Accordingl, they were submitted withoatgument pursuant to Eastern
District of California Local Rule 230(Q).

3 In response to plaintiff’'s motion, deféant Webb filed a dmument styled as
“EXHIBITS SUPPORTINGMANDATORY JUDICIAL NOTICE.” ECF No. 10. The filing
consists of numerous documeatgpearing to support Welsbtontention that his entitled to use
the property at issudd. While not directly addressing theapitiff's motion toremand, the cou
construes the document as an ojpmsto plaintiff's motion.
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[l Motion to Remand

A. Background

Plaintiff, D-Q University Boaraf Trustees (“Board” or “plaintiff”), filed this action in
the Yolo County Superior Court. Decl. of JpbeSaulque 1ISO Mot. to Remand (ECF No. 5-2
1 15. According to the first ameéed complaint, the operative colaipt herein, plaintiff is the
Board that oversees D-Q University, a prividiive American University located in Yolo
County, California. Compl. (ECF No. 1 at 4-%D). The university waestablished in early
1971, but it lost its aceditation in 2005.1d. Since losing its accreditan, plaintiff has manage
the D-Q University property, which is laeal on federally owned land in Yolo County,
California (the “subject property®.Id. § 2. The Board consisté members of federally
recognized Tribes who are authelzby their tribal governments participate in the support of
and revitalization oD-Q University. Id. § 3.

The Board was granted corporate status@e) University” by the California Secretary
of State in November 1970d. { 4. Its corporate status svm good standing until 2017, at
which time it was suspended by the California Secretary of Statef 5. In July 2019, while
the corporation’s status was suspended, defaridike Williams and other DOE defendants
applied for, and were subsequently granted, parate charter under the nafieQ University.”
Id. {1 6. Williams also incorporated the natbeganawidah-Quetzalcoatl Universityltl. Since

that time, Williams and DOE deafdants have held themselves asthe “true” D-Q University

Board of Directors and have hedgtents on the subject propertyl. 1 7-8. The defendants hayv

refused to vacate the subject property degpaintiff’'s requests that they do skl. § 8.

4 In his declaration, Joseph Saulque, the Chairman of the Board of Trustees of D-(
University, states that “[t]he lands upon whi2KQ University sit in Yolo County, California are
not Indian lands pursuant to 25 C.F.R 81&®keq. However, the lands are federal lands owne

by the Secretary of the Department of Educadind General Services Adnisiration. The lands

were assigned by the agencies to the D-@é&fsity Board of Trustees in 1970, which was
assigned as the ‘trustee’ over the lands by theedrStates Secretary for the Department of
Education.” ECF No. 5-2 T 2.

5> The corporation was suspended for failuréléoits annual tax feirn and pay required
fees. Decl. of Joseph Saulque ISOtMo Remand (ECF No. 5-2) 1 5.
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The first amended complaint alleges stateddaams for (1) declaratory judgment and (
trespassld. at 9. Plaintiff's first claim requests teclaratory judgment recognizing Plaintiffs
[sic] as the true D-Q University Board of Directorgd. 1 35. With respect to its trespass clai
plaintiff alleges that it controls the propexya a deed from the United States Secretary of
Education that designates plafh#is the Trustees of the seb} property as designated by the
United States Secretary of Educatidd. § 23. Plaintiff claimshat Williams and DOE
defendants have refused to vacate the supjegeerty, and plaintiff requests an order of
ejectment of these defendants. 9-10.

On October 28, 2019, defendants William and Wednhoved the case to this court. E(
No. 1. The Notice of Removal states that toart has jurisdiction pursuant to 28 U.S.C.

§ 1331 because the action “arises under Zo@l.Code [sic] § 1322(b) . . . It. at 1. Plaintiff
moves to remand the case back to state court, arguing that this court lacks subject matter
jurisdiction and that the reswal was untimely. ECF No. 5.

B. Relevant Legal Standards

“Except as otherwise expressly provided by #icCongress, any civil action brought in
State court of which the districburts of the United Statesugaoriginal jurisdiction, may be
removed by the defendant or thdedelants, to the district cadusf the United States for the
district and division embracirtye place where such actiorpending.” 28 U.S.C. § 1441(a).
The basic federal jurisdicticstatutes, 28 U.S.C. 88 1331 & 133@nter “federal question” and
“diversity” jurisdiction, respectivgl Federal question jurisdictiorquires that # complaint (1)
arise under a federal law or the U.S. Constituti@hallege a “case or controversy” within the
meaning of Article Ill, 8 2 of the U.S. Constitutiar, (3) be authorized by a federal statute th;
both regulates a specifstibject matter and congefederal jurisdictionBaker v. Carr, 369 U.S.
186, 198 (1962). Diversity jurisdiction requires asecitizenship of albarties and that the
matter in controversy exceeds $75,000. 28 U.S.C. § 138¥at)sta v. Pan American World
Airlines, Inc., 828 F.2d 546, 552 (9th Cir. 1987). “A defendant desiring to remove any civil
action from a State court shall file . a notice of removal sigd pursuant to Rule 11 of the

Federal Rule of Civil Procedure and containanghort and plain statemt of the grounds for
4
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removal, together with a copy of all procgsigadings, and ordersrsed upon such defendant”
in the state action. 28 U.S.C. § 1446(a). “The buafeestablishing federal jurisdiction is on tf
party seeking removal, and the removal statute islgtaohstrued againgemoval jurisdiction.”
Emrich v. Touche Ross & Co., 846 F.2d 1190, 1195 (9th Cir. 1988Federal jurisdiction must
be rejected if there is any doubt as toright of removal in the first instance Gausv. Miles,
Inc., 980 F.2d 564, 566 (9th Cir. 1992).

C. Discussion

As noted, plaintiff argues th#tte case must be remanded both because the removal
untimely, and the court lacks subjj@catter jurisdiction. ECF No%.& 8-1. The court conclude
that the removal was untimely and must bearded on this basis alone. Accordingly, it
declines to reach plaintiff's sudsjt matter jurisdictional argumeht.

A defendant is required to file the noticeremoval within 30 days after receipt “of a

e

was

S

copy of the initial pleading setigy forth the claim forelief upon which such action or proceeding

is based.” 28 U.S.C. 8§ 1446(b). The thirgyderiod is triggered upon completion of formal
service of process on the defendant in accordance with stat&awlurphy Bros. v. Michetti
Pipe Stringing, Inc., 526 U.S. 344, 354 (1999). Where thmowing defendant faslto satisfy the|

procedural requirements of § 14BK(a plaintiff may seek remd through a timely motion. A

® The parties’ arguments raging subject mattgurisdiction are poorlyriefed. Plaintiff
contends that jurisdiction is sént because it only assertsetatv claims. ECF No. 5 & 8-1.
But plaintiff fails to acknowledge that its trespass claim seeks defendants’ ejectment from
allegedly held by the United Séstin trust for plaintiff's beefit. FAC § 2 (“The land upon
which D-Q University sits is in trust with the United Statess& Round Valley Indian Housing
Authority v. Hunter, 907 F. Supp. 1343, 1348 (N.D. Cal. 19¢%)n action involving an Indian
tribe’s—as opposed to an intllual tribe membeés—possessory rights of trust land would,
ungquestionably, create a question of federal common law.) (€tiegla Indian Nation v.
County of Oneida, 414 U.S. 661, 677 (1974)pefendant Webb appearsdontend that remand
is inappropriate, arguing that tetate court lacks jurisdictiorebause defendants are entitled t
tribal immunity. ECF No. 19 at 4ut see Bodi v. Shingle Sorings Band of Miwok Indians, 832
F.3d 1011, 1023 n.16 (9th Cir. 2016) (“A tribaimunity defense does not provide an
independent basis forderal jurisdiction.”);Ethridge v. Harbor House Restaurant, 861 F.2d
1389, 1401-02 (9th Cir. 1988) ([lI]t isdtstate courts, not the fedecalurts, that must decide in
the first instance whether the states have jutistiover a given case.”)Thus, neither parties’
position appears to be supported by relevatitaaity. Neverthelesfecause removal was
untimely, the court need not addsdke parties’ argument®ncerning subject rnitar jurisdiction.
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motion to remand based on any defect other siidect matter jurisdiction must be brought
within 30 days after the filing of the notice ofmeval. 28 U.S.C. § 144@). Here, plaintiff's
motion to remand was filed threeydaafter the removal.

The notice of removal does not specifyamtdefendants Webb and Williams-the only
defendants to have appearedhis action—were served. Howeyghe documents included wit
the notice demonstrate thatior to removal, Michel Williams filed a apss-complaint on Augus
20, 2019 (ECF No. 1 at 32-36) and defendant With a document entitled “Declaration in
Opposition to Plaintiff’'s Opening Brief” onu#gust 30, 2019 (ECF No. 1 at 39-53). Thus, itis
clear that these defendants were served bytaotlzan August 30, 2019. The notice of remoVv
however, was not filed until October 28, 2019, mibian 30 days after they were served.
Because the notice of removal was untimelg,¢hse must be remanded to state court.

lll.  Conclusion

Accordingly, it is hereby RECOMMENDED that:

1. The case be REMANDED to the Superiou@mf the State of California in and for
the County of San Joaquin; and

2. The court decline to reach the meotshe remaining pending motions.

These findings and recommendations are stianto the United States District Judge
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any g may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiadg,/ reply to the objections
shall be served and filed withfaurteen days after service of the objections. Failure to file
objections within the specified time may waive tiyht to appeal the Distt Court’s order.
Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153, 1157 (9th
Cir. 1991).

DATED: September 14, 2020. WM
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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