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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 ROME ROBERT DENNIS, No. 2:19-cv-0828-JAM-EFB P
12 Plaintiff,
13 V. ORDER
14 CASTRILLO, et al.,
15 Defendants.
16
17 Pursuant to Federal Rules of Civil Procexllir 16(b) and 26-36, th&tion shall proceed
18 | asfollows:
19 The parties may conduct daery pursuant to Federal Ra of Civil Procedure 26
20 | through 37. Defendant may deposg incarcerated or imprisonedtness, includig plaintiff,
21 | upon giving the notice required by Federal Rule @fl@&rocedure Rule 30§fil) at least fourteen
22 | days before such a deposition. Defendant mapske plaintiff via videazonference if video-
23 || conferencing equipment is available a thstitution in whictplaintiff is housed.
24 If the parties have any discovery disputesy must comply with all pertinent rules
25 | including Rules 5, 7, 11, 26, and 37 of the Fedetdés of Civil Procedure and Local Rules 110,
26 | 130, 131, 134-135, 142, and 230(l). Unless otherwidered, Local Rule 251 shall not apply.
27 | Filing a discovery motion that does not compiigh the rules may result in imposition of
28 | sanctions, including butot limited to denial of the motion.
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Should this matter proceed to trial, the ¢autl, by subsequent ordgerequire the parties
to file pretrial statements. buddition to the matters requirealbe addressed in the pretrial
statement in accordance with Lo€alle 281, plaintiff will be requed to make a particularized
showing in the pretrial statementonder to obtain the attendancenofnesses at trial. Plaintiff i
hereby informed that failure to comply withetbrocedures set forth below may result in the
preclusion of any and all witnessesmed in the pretrial statement.

At trial, plaintiff must beprepared to introduce evidencepimve each of the alleged fag
in support of his claims. Trial evidence genertdlyes the form of: (a) ébits; and (b) witness
testimony. The following proceduragply for calling witnesses:

I.  Obtaining Attendance of an Incarcex@iWitness Who Intends to Testify

Voluntaril

A witness who is willing to testify witout the compulsion a subpoena, but who is
imprisoned or incarcerated, canapipear to testify without a cdwrder directing the custodian
to produce him at the time of trial. The cowili issue such an order only upon a showing thg
the witness has agreed to testify voluntaaiyl has actual knowledgé relevant facts.

Therefore, a party intending to introduce itesiny from such a witres must file with his
pretrial statement a motion for an order diregtine witness’s custodian to produce the witnes
for trial. The motion must:

1. Identify the witness by name, CalifearDepartment o€Corrections and
Rehabilitation number, and address;
2. Include affidavits showing that the wess intends to testify voluntarily. This

intention can be shown as follows:
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a. The party can swear by affidavitaitthe withess has communicated

to him an intention to testifyoluntarily. Theaffidavit must
include a statement of when and where the prospective witnes
informed the party of this willingness; or

b. The witness can swear by affidathat he is willing to testify

without the compudion of subpoena.
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3. Include affidavits showing each witnesslactual knowledge of relevant facts.
The witness’s knowledge can be shown as follows:
a. The party can swear that he knows the witness saw or heard

relevant facts. For example sémething occurred in plaintiff's

cell and plaintiff saw that a cethate was present and observed the

incident, then plaintiff may swear to the cell-mate’s ability to
testify; or,

b. The witness can swear to the reletvéacts he observed. Any suc
affidavit must describe the incidestate when it occurred, where
occurred, who was present, andvhithe witness was in a position
to see or to hear what occurred.

[I.  Obtaining Attendance of an Incarce@diVitness Who Refuses to Testify

Voluntaril

If a party seeks to present testimony ofraprisoned or incarcerated witness who doe
not intend to testify volotarily, the party must with his pretl statement file a motion for an
order directing that witness to appear. Sachotion must comply with the requirements
explained above but theamant must demonstrateatthany such witness does not intend to tes
voluntarily.

[ll.  Obtaining Attendance of an Unincarcerated Witness Who Agrees to Testify

Voluntaril

A party need not obtain arder to produce an unincarcerated witness who intends tdg
testify voluntarily. However, the party is respihs for ensuring attendae of such a witness.

IV.  Obtaining Attendance of Unincarcerated Withesses Who Refuse to Testify

Voluntaril

To obtain the presence of a witness who Igatty and who refusee testify voluntarily,
the party who intends to present that withes$sstimony, and who proatin forma pauperis,
must complete and submit to the United StdMasshal a subpoena forrsee upon the witness.
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Blank subpoena forms may be aioied from the Clerk of theddrt. Along with a completed
subpoena, the party must alstsnit a copy of the court’s ordgranting that party in forma
pauperis status. Additionally, the party must gsrel money order payable to the witness in t
amount of the daily witness fe®40.00, plus the witness’s travel expenses. The party must
notify the court that these materials have bedmstted to the United States Marshal not earli
than four weeks and not later than two weeksregtital. A subpoena will not be served by th
United States Marshal upon an nicercerated witness less the subpoena is accompanied by
materials listed above. No staduthorizes the use of publinids for expenses in civil cases
and so even a plaintiff proceediin forma pauperis must tendary witness fees and travel
expenses.

Good cause appearing, it is HEREBY ORDERED that:

1. The parties may conduct discovery until September 25, 2020. Any motions nec
to compel discovery shall be filed by that dafdl requests for discovg pursuant to Fed. R.
Civ. P. 31, 33, 34, or 36 shall be served not later than July 24, 2020.

2. If plaintiff seeks leave to amend the ctenmg, he must file any motion to amend ng
later than September 25, 2020.

3. Dispositive motions shall bédd on or before January 8, 2021.

4. Unless otherwise ordered, all motiongligmiss, motions fosummary judgment,
discovery motions, and motionsade under the authority of Fed. R. Civ. P. 7, 11, 12, 15, 41
56, 59 and 60, and Local Rule (“L.R.”) 110 shalldsefed in accordance with L.R. 230(l).
Failure to timely file an opposition or statemehto opposition to such a motion may be dee
a waiver of opposition to the motion and may result in the imposition of sanctions. L.R. 23

Oppositions to all other motions need tofited only as direcd by the court.

1 Any motion to amend must be accompartig a proposed amendedmplaint that is
rewritten or retyped so thdtis complete in itselfvithout reference to argarlier filed complaint,
L.R. 220. This is because an amended comaipersedes any earlier filed complaint, and g
an amended complaint is filed etlearlier filed complat no longer serves any function in the
case. See Forsyth v. Humana, 114 F.3d 1467, 1474 (9th Cir. 199#)e “amended complaint
supersedes the original, the latter beingtée#hereafter as nogxistent.”) (quotingLoux v.
Rhay, 375 F.2d 55, 57 (9th Cir. 1967)).
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5. The court will schedule pretrial procesgs, if necessary, upon the resolution of an

pretrial motions filed. Requesis modify this schedule will bemoked upon with disfavor and

must be supported by good cause pursuant to Fed. R. Civ. P. 16(b).

DATED: April 20, 2020.

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




