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UNITED STATES DISTRICT COURT
FOR THEEASTERN DISTRICT OF CALIFORNIA

JOSHUA MURPHY, No. 2:19ev-02546 KIM GGH P
Petitioner

V. FINDINGS & RECOMMENDATIONS

THE ATTORNEY GENERAL OF
CALIFORNIA,?

Respondent.

Petitioner aformerstate prisonerns proceeding in pro se with a petition for writ of
habeas corpus pursuant to 28 U.S.C. § 2254. Pending before the petittaser's motion to
stay proceedings. ECF No. 16. Respondent opposes the motion. ECF No. 17. After review
filings, the undersigned will recommend the motion to stay be denied and the petition be
dismissed for failure to exhaust state remedies.

Exhaustion

Review, again, of petitioner’s briefs and petitions filed in his state pooceedings, doe
nat reveal that petitioner’s remainitigreeclaimsin the federal petition were properly presents
to the California Supreme Court. As respondent argues, and the court agrees, rnéitrarise

counsel authored brief on direct review (ECF No. 13-6) petitioner’'s own supplemental

1 The court grants respondent's request to subdtitetattorney General of California, as
respondent in this matter.
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briefing on direct review before the state supreme court (ECF Nbl)l 3eveal additional
information not already reviewed by this court. Briefs before the Superior Courtedladgp
courts, on direct review or in statebeas petitions, do not count for exhaustion purpddasns
raised in this federal petition must have been adequately presented tdifhr@i@&upreme
Court.
To summarize, petitioner has three remaining claims in this federal pétition:
1. “Factually innocent of Cal PC 30600(a) as@pplied in an unconstitutional way
2. “Factual[ly] innocent of 311.11(g)and
3. “IAC inlower court and on appedl[3
Petitioner’s stateaunsel’sbrief on direct review raises none of the issue in this feder
petition. Reiew of the supplemental briefing filed by petitioner pro se in the Californieeswp
Court on direct review (ECF No. 13-1d9ntains no discussion of claims raisedhis federal
petition which would have permitteéde state supreme court to review salhms on the merits
Rather, the supplementary briefing, insofar as it is pertinent to the isdhésfederal petition,
lists bullet points without any discussion which could be consideradhaaningfulbriefing on
the merits, or are contained in tag lines within the minimal setting forth of isshedUnited

States Supreme Court@astille v. Peoples189 U.S. 346 (1999directs that such claims are

therefore unexhausted.

Claim 2, for example, alleging a factual innocence of the child pornography charges
referenced within a meandering, difficult to understand discussion of ineffasgisance of
counsel. ECF No. 13-11 at 9. Tto#al discussion of actual innocence is a one sentence

conclusion: The forensics of Diendants computer exonerates him of any knowledge of the

2 Claim 4 has been previously dismiss8deECF Nos. 4, 8.

3 In support for Claim 3, petitioner states the following: “The attorneys shouldraizee the
issues defendant listed for them to but didn’t and because of that the courtadidhfte one
issue regarding search warrant the appeals attorney did raise but didn't addegghéssbarch
warrants were based on the imagination of other crimes with no evidence tleeyowenitted.
The reason for a search warrant was to look for “how to manuals” which woula Idladal
weapons cashes. Trial coun[sj@bbuld have filed a murgia motion, but refused[.]” ECF No. 1
6. The undersigned assumes the reference to a “murgia motion” in the petitionugta W
Mun. Court, 15 Cal. 3d 286 (1975).
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images’ Id. The next sentence raiseBmadyissue that this exculpatory information was
withheld by thedistrict attorneynot an actual innocence issue), and the sentence thereafter
blames his attorneys “refu$f#o get this information,” as well as that the defense investigato
was given the run-around. Id. It cannot be reasonably sai@ldiat 2 was presented to the

California Supreme Court in any meaningful fashios, a fair presentation, O’Sullivan v.

Boerche] 526 U.S. 838, 844-846 (199@astille supra489 U.S. 346Rose v. Lundy, 455 U.S.

509 (1982); Picard v. Connor, 404 U.S. 270, 275 (1971), which would have allowed that c

review theclaims

Claim 3 is similarly deficient, and even more so. There is not a reference to a “Murg
motion in the entirety of the supplemental briefing. Nothescattered comments about poor
counsel throughout the briefing, does petitioner ever raise the searetiveffectivenessssue

he pleads inhis federal petition.Accordingly, Claim 3 is not exhausted.

=

purt to

1a

Claim1 (factual innocence of the magazine charge) is a closer call, but upon examination

of its short discussion on ECF No. 13-1Bathe undersigned cannot find that these rambling
few sentences raises the issue in a meaniagfilfiair manner. Even if this were not the case,
fact that theClaims2 and 3 arelearlynot exhausted, renders ttlaims in the petitionat best, tg
constitutea mixed petition.

The undersigned finds again, that all issues in the petition are not exhausted, or in
alternative, a mixed petition exists.

The Court’s Previous Order Regarding Exhaustion and a Stay

As set forth in the Court’s June 10, 2020 order, the petition in this case involves state

criminal proceedings in which petitioner initially pled guilty, was given probation which he
violated, and subsequently was sentenced to prison whidbeleadservegrior to the filing of
this federal petitionECFNo. 15. In addition to the somewhat involved “in custody’lgsig, he
undersigned previously found that the issues in this petition were not exhédiskéulvever, due

to the proliferation of state court proceedings, the undersigned gave petitionepgnrappto

the

he

demonstratexhaustion, and in the ent he could not, petitioner was given an opportunity to file

a motion to stay pursuant to the explained standards in the order which included a shokeng of
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potential of the merits of petitioner’s clairhgd. In response, petitioner did not attempt to
identify for the court any place he believed exhaustion had been demonstratesiseen fiom
the discussion below, petitioner did not attempt to demonstrate why any of his claims had
potential merit.

Motion to Sty

Legal Standards

A district court may properly stay a habeas petition and hold it in abeyance ptosuar

Rhines v. Weber, 544 U.S. 269 (2005¢eKing v. Ryan, 564 F.3d 1133, 1135 (9th Cir. 2009).

“[A] district court has the discretion to stay and hold in abeyance fully unexdauetiéoners

under the circumstances set forttRhines.” Mena v. Long, 813 F.3d 907, 912 (9th Cir. 2016

(citing Rhines 544 U.S. 269). Under Rhines district court myastay a mixed petition to allow &

petitioner to present an unexhausted claim to the state debmtes, 544 U.S. at 277. Assuming

the petition itself has been timely filed, such a stay “eliminates entirely aigtlons issue with
regard to the origially unexhausted claims, as the claims remain pending in federal court[.]
King, 564 F.3d at 114® petitioner qualifies for a stay undhines so long as (1) good causg
shown for a failure to have first exhausted the claims in state ¢Pputite claim or claims at
issue potentially have merit; and (3) there has been no indication that petitioner has been
intentionally dilatory in pursuing the litigatioRhines, 544 U.S. at 2773. What constitutes
good cause has not been precisely defined excepdicate at the outer end that petitioner mu
not have engaged in purposeful dilatory tactics, Rhines, 544 U.S. at 277- 78, and that

“extraordinary circumstances” need not be fouddckson v. Rged25 F.3d 654, 661-662 (9th

Cir. 2005);seealsoRhines 544 U.S. at 279 (Stevens, J., concurring) (the “good cause”

4 Specfically, the court providegetitiorer the followinginstructionsPursuant to Rhines,
petitioner will be granted an opportunity to file a motion for stay and abeyancedh hdsets
forth good cause for failure to exhaust his claims prior to filing his current fedeedhpbtition

—

L

S

st

that [h]is unexhausted claims are meritorious; and that he has not been dilatory in proceeding

on his claimslif petitioner believes all his claims have been fully exhausted, and a stay is n
appropriate, petitioner shall direct the court to the record, with specificreagences, wdre
issues 13 were fully presented before the California Supreme Co&a€F No. 15 at 9
(emphasis added). Petitioner was also directed in the order’s conclusion thaertlte file a
motion for stay, he was to satisfy tR@inesrequirements|d.
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requirement should not be read “to impose the sort of strict and inflexibleeegunt that would
trap the unwary pro se prisoner”) (internal citation omittet),Souter, J., concurring) (@ise
habeas petitioners do not come well trained to address tricky exhaustion ddtensindut as

the Jacksorcourt recognized, we must interpret whether a petitioneigloasl causefor a failure

to exhaust in light of the Supreme Court’s instrutiio Rhines that the district court should only

stay mixed petitions in ‘limited circumstances.” We also must be mindful thaPAELMS to
encourage the finality of sentences and to encourage petitioners to exhawuttitheim state

court before filing in federal courtWWooten v. Kirkland 540 F.3d 1019, 1023-24 (9th Cir. 200

(quotingJackson425 F.3d at 661(jnternal citations omitted).

The Ninth Circuithasstated that “a reasonable excuse, supported by evidence to jus

petitioner’s failue to exhaust,” will demonstrate good cause under RhiBleke v. Baker745

F.3d 977, 982 (9th Cir. 2014). Blake, the Ninth Circuit held that ineffective assistance of

counsel“IAC”) by post-conviction counsel can be good cause for a Rhines stay, however,
allegations of state pesbnviction IAC do not suffice. Id. at 983. TBéake court concluded tha
petitioner satisfied the good cause standard where he argued that hisypostecocounsel
“failed to conduct any independent investigation or retain experts in order v elishe facts
underlying his trialcounsel IAC claim; namely, evidence tiBdake was subjected to outrageou
and severe sexual, physical and emotional abuse as a child, and suffered from onganic br:
damage and psychological disorders.” 745 F.3d a{(i#8nal quotation marks omitted)he
petitioner supported this argument with extensive evidence, including psyclabke¢atuation
reports, a declaratioby the private investigator who worked briefly for his post-conviction
attorney, and thirteen declarations from petitioner’s family and friends describitaphorrent”
childhood conditiondd. at 98283. TheBlake court concluded that the petitiortead met the

ColemarMartinezstandard to show good cause under Rhines. Id. at 983-84 & n.7.

Discussion
In his motionto stay petitioner arguele meets the requirements necessary Riniaes
stay, arguingthe following

I

tify a

bare
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The fi[r]st 3issueswere raised in the supplemental briefs from the
probation revocations in the court of appeal, and petitioned for
review along with the Appellate Attorney’s petition for review.
S255531 was submitted by Defendant M&pQ19 and Denied June
12" 2019 by the California Supreme Court on the issues with
probation revocation, S255314 was filed on April"Z019 from

first direct appeal by Elizabeth Campbel ESQ. and denied M#y 22
by the California Supreme CouRetitionerthoughtthis satisfied the
requirenent for ekaustion of state remediefetitioner firmly
believeghe underlying issues have merand acknowledge this has
been challenging to rehash and articulate because of cowlipg
grievanceshough the entirprocess|...] The Courindicatedit was
looking for a detailegubstantive befing of the issues which will be
provided and served on the parties in the event of a Motion to Lift
Stay.

ECF No.16 at 1 émphasisadded).
Petitioner’s beliefhis claims were presented before the state supreme court, and the
exhaustedarenot sufficient grounds to find good cause under Rhines, even when represer

appellate counsel.

To accept that a petitioner's ‘impression’ that a claim had been
included in an appellate brief constitutes ‘good cause’ would render
stayand-obey orders routinéndeed, if the court was willing to stay
mixed petitions based on a petitioner's lack of knowledge that a claim
was not exhausted, virtualgvery habeas petitioner, at least those
represented by counsel, could argue that he thought his counsel had
raised an unexhausted claim and secure a stay. Such a scheme would
run afoul ofRhinesand its instruction that district courts should only
stay mked petitions inllimited circumstances.

Wooten v. Kirkland 540 F.3d 1019, 1024 (9th Cir. 2008) (citation omitted).

Respondent correctly citddixon v. Baker, 847 F.3d 714, 721 (9th Cir. 2017), for the

proposition that: “A petitioner who is withoubensel in statpostconviction proceedings cann
be expected to understand the technical requirements of exhaustion and should not bleede
opportunity to exhaust@otentially meritoriouslaim simply because he lacked courisel

(emphasis added). Respondargued, with some validity, that this carte blanche “good caus
finding for a pro se petitioner was antithetical to previdus Supreme Court and Ninth Circuif
decisions. However, the undersigned need not resolve any potential corffimbdhcause” cas

authority because even under Dixtimee Rhinesrequirement that the claims to be exhausimde

“potential merit” in order to warrant a stagmains in full effect.
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Moreover, gen afterpetitioner waexpresslhydirectedby the court int’s June 10, 2020
orderthat in order to meet tHiehinesrequirementspetitioner must show that his claion claims
at issue potentially had merpetitioners responsen his half-pagemotion for aRhinesstaythat
he would only later brief any potential merit for his clajmssnot suffcient to meet tis second
Rhinesrequirement ECF No. 1@t1. Theundersigned is not free to ignore the “potential me

requirement oRhinesandDixon, and a “to be announcedgferralis insufficient. Nowhere in

the state supplementary brief discussed above, or in the petition itself, oMotiba for Stay

rit”

hasthe potentiallymeritoriousnessef the claimseen demonstrated. Accordingly, the Motion for

Rhines stay should be denied.
Conclusion
Pursuant to Rule 11 of the Federal Rules Governing Section 2254 Cases, this cour
issue or deny a certificate of appealability when it enters a fidal @dverse to the applicant. A
certificate of appealability may issue only “if the applicant has made a substaowatglof the
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). For the reasons set ftrdsen
findings and recommendatiorsssubstantial showing of the denial of a constitutional right hg
not been made in this case.
Accordingly, IT IS HEREBY RECOMMENDED that
1. Petitioner'sMotion to Say (ECF No0.16) be denied;
2. Petitioners federal habeas petition (ECF No. 1) be dismissigaowt prejudice for failure
to exhaust state remedies; and

3. The District Court decline to issue a certificate of appealability.

These findings and recommendations are submitted to the United States Disfpect Jud

assigned to the case, pursuant to the provisions of 28 U.S.C. § 636(b)(I). Withinfolargee

after being served with these findings and recommendations, any party mayttéda w

objections with the court and serve a copy on all parties. Such a document shouldobeaaptj

“Objections to Magstrate Judge’s Findings and Recommendations.” Any response to the
1
1

[ must

>
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objections shall b&led andservedwithin fourteen days after service of the objections. The
parties are advised that failure to file objections within the specified time meg thia rght to

appeal the District Court’s ordeMartinez v. Ylst 951 F.2d 1153 (9th Cir. 1991).

Dated: September 14, 2020

/s/ Gregory G. Hollows
UNITED STATES MAGISTRAGE JUDGE




