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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 ANGEL BAGOS, No. 2:20-cv-00185-KIM-AC
12 Plaintiff,
13 V. ORDER
14 CITY OF VALLEJO, et al.,
15 Defendants.
16
17 Defendants City of Vallejo (“City”) ad Chief of Vallejo Police Department
18 Andrew Bidou (“Chief Bidou”) (cokctively “defendants”) move tdismiss or strike plaintiff
9 Angel Bagos’s second cause of action and to dsi@hief Bidou, sued in$bfficial capacity.
22 Mot. to Dismiss (“MTD”), ECF No. 4, at 1. &htiff filed an opposition to defendants’ motion.
22 Opp’n, ECF No. 7. Defendants replied. Reply, BGF 10. The court heard oral argument, held
23 | by videoconference in light @ahe novel coronavirus pandemic, on May 15, 2020, with Patrick
24 | Buelna appearing for plaintifind John Robinson appearing flefendants. For the reasons
25 below, the court GRANTS in part and DENIES in part defendants’ motion.
26
27
28
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l. BACKGROUND

On August 24, 2019, plaintiff Angel Bagos swaalking towards the entrance to
Mod Pizza in Vallejo, California. Compl. 9, EGCIe. 1. He alleges muttie City of Vallejo
police officers then “suddenly and é&fully tackled [him]to the ground.”ld. § 10. Plaintiff
landed on his face, then an offictraddled him by the waist and gl&intiff's right hand behind
his back.Id. 11 10-12. Plaintiff claims that once thfficer forcibly moved his right hand,
another, unnamed officer hit hiat least ten separate times on the head with a flashlight, wh
led to bleeding on plaintiff's headd. 1 13—15. At this point, a thiofficer placed plaintiff in a
four-leg lock and another officelragged plaintiff to his cand. 1 16-17.

On January 24, 2020, plaintiff filed suid. 1. He names as defendants the

following: the City; Chief Bidou, in his official cagity as Chief of Police of the City of Vallejq;

Does 1-25, the officers involved in the allegeddent; and Does 26-50, whom plaintiff believs
“is and/or are the final decisianakers for the departmentld. 1 4—7, 20. The individual poli
officers reported to Chief Bidou, who led thdipe department and was authorized to “make
final decisions about discipline, training, supsion, and developmeiof constitutional
policing.” Id. 5. Through defendants’ initial disclossyelaintiff receivedhe City’s police
reports and learned the identity of the indiviluaamed defendants. Stip., ECF No. 16, at 2.
On August 26, 2020, the parties flla stipulation requesting tleeurt extend the deadline for
plaintiff to file an amended complaint, sattplaintiff may include the identity of the Doe
defendantsld. The court GRANTS the parties’ stipulatito extend the deadline for plaintiff t
file an amended complaint.

Plaintiff brings six claims against def@ants: (1) violation of the Fourth and
Fourteenth Amendment rights to fvree from the use of ueasonable force under 42 U.S.C.
8 1983, as against the Doe defendants, CoffiR27-31; (2) muwipal liability for
unconstitutional custom or policy unddonell, as against Chief Bidou, the City, and Doe
defendantsd. 11 32—43; (3) intentionalfirction of emotional distress, as against the Doe
defendantsid. 11 44-46; (4) assault and battexy,against the Doe defendanmds ff 47-48;

(5) negligence, as against the City and Doe defenddnfd] 49-52; and (6) violation of
2

ich

D
(72}

e




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

California’s Bane Act for threats, intimidati@md coercion with plaiiff's state and federal
constitutional rights, as agatrthe City and Doe defendanid, 11 53-58. As noted, defendant
mere challenge only plaintiff's second claimumicipal liability for unconstitutional custom or
policy undeMonell. MTD at 1.

. LEGAL STANDARD

A. Motion to Dismiss

Under Rule 12(b)(6) of the Federal Rutd<Civil Procedurea party may move
to dismiss a complaint fdfailure to state a claim upon whichlief can be granted.” A court
may dismiss “based on the lack of cognizablelldgzory or the absence of sufficient facts
alleged under a cognizaldkegal theory.” Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699
(9th Cir. 1990).

Although a complaint needantain only “a short and plaistatement of the claim
showing that the pleader is entitled to relief,dFR. Civ. P. 8(a)(2), in order to survive a motic
to dismiss this short and plairmstment “must contain sufficientdtaal matter . . to ‘state a
claim to relief that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotir
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). A complaint must include something
more than “an unadorned, the-defendant-unldyvhermed-me accusation” or “labels and
conclusions’ or ‘a formulaic recitation dfie elements of a cause of actionld. (quoting
Twombly 550 U.S. at 555). Determining whethercanplaint will survive a motion to dismiss
for failure to state a claim is“aontext-specific task that reqes the reviewing court to draw or
its judicial experience and common sensiel’at 679. Ultimately, theaquiry focuses on the
interplay between the factual allegations of theplaint and the dispositive issues of law in th
action. See Hishon v. King & Spalding67 U.S. 69, 73 (1984).

In making this context-spda evaluation, this court nat construe the complaint
in the light most favorable tie plaintiff and accept as trtiee factual allegations of the
complaint. Erickson v. Pardus551 U.S. 89, 93-94 (2007). This ralees not apply to “a legal
conclusion couched as a factual allegatioRapasan v. Allain478 U.S. 265, 286 (1986) quote

in Twombly 550 U.S. at 555, nor to “allegations that contradict matters properly subject to
3
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judicial notice” or to material attached toincorporated by reference into the complaint.
Sprewell v. Golden State Warrigi266 F.3d 979, 988—89 (9th Cir. 2001). A court’s
consideration of documents attached to a comiptat incorporated byeference or matter of
judicial notice will not convert a motion toshiss into a motion for summary judgmentinited
States v. Ritchje842 F.3d 903, 907-08 (9th Cir. 200Bgrks Sch. of Bus. v. Symingtéi F.3d
1480, 1484 (9th Cir. 1995¢pmpare Van Buskirk v. Cable News Network, 284 F.3d 977,
980 (9th Cir. 2002) (noting that even thougiurt may look beyond pleadings on motion to
dismiss, generally court is limited tade of the complaint on 12(b)(6) motion).

B. Motion to Strike

Federal Rule of Civil Procedure 12(f)opides “[t]he courtmay strike from
a pleading . . . any redungtaimmaterial, impertinent, or scandas matter.” “Immaterial matte
is that which has no essential or important relationship to the claim for relief or the defensg
pleaded[, and] [ijmpertinent rttar consists of statementsatido not pertain, and are not
necessary, to the issues in questioréntasy, Inc. v. Fogeryp84 F.2d 1524, 1527 (9th Cir.
1993) (quoting 5 Charles A. Wit & Arthur R. Miller, Fedeal Practice and Procedure § 1382
at 706—-07, 711 (1990)ev’'d on other grounds by10 U.S. 517 (2004).

A 12(f) motion to strike serves “to avoide expenditure of time and money tha

must arise from litigating spurioussues by dispensing with thossuses prior to trial . . . .”

r

bs beir

Sidney-Vinstein v. A.H. Robins C697 F.2d 880, 885 (9th Cir. 1983). The granting of a motjon

to strike “may be proper if it will makei&l less complicated or eliminate serious risks of
prejudice to the moving party, delayr, confusion of the issuesTaheny v. Wells Fargo Bank
N.A., No. 10-2123, 2011 WL 1466944, at *2 (E.D. Cal. Apr. 18, 2011) (cRamfasy 984 F.2d
at 1527-28). However, “[m]otiorts strike are disfavoreand infrequently granted.Neveau v.
City of Fresng392 F. Supp. 2d 1159, 1170 (E.D. Cal. 20@8#ations omitted). Indeed, a
motion to strike “should not be gnted unless it is clear that thetteato be sticken could have
no possible bearing on the subjewtter of the litigation.”” 1d. (quotingColaprico v. Sun

Microsystems, In¢c758 F. Supp. 1335, 1339 (N.D. Cal. 199%¥e also Wynes v. Kaiser
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Permanente Hospital®No. 10—-00702, 2011 WL 1302916, at *12 (E.D. Cal. Mar. 31, 2011)
(noting “courts often require a showingprejudice by the moving party”).

In ruling on a motion to strike, a “courtfjay not resolve dispetl and substantia
factual or legal issues . . . Whittlestone, Incv. Handi-Craft Co. 618 F.3d 970, 973 (9th Cir.
2010) (internal quotation omittedkinally, “leave to amend shalibe freely given” unless thers
is a showing of prejudice to the moving par§ee Wyshak v. City Nat'l Bar07 F.2d 824,
826-27 (9th Cir. 1979) (citing Fed. R. CR. 15(a)) (otheritations omitted).

1. DISCUSSION

In their motion to dismisgjefendants make the follomg arguments: (1) plaintiff
has failed to state a municipal liability claim und&snell because he did not allege prior
incidents that are sufficientlyimilar, MTD at 4, 7-11; and | ®laintiff's suit against Chief
Bidou, in his official capacity, is redundant basa plaintiff also haBrought suit against the
agency employing Chief Bidoid. at 4, 11. As the court and tparties discussed at hearing,
defendants did not comply with the court’s staugdorder requiring parties to meet and confer
prior to filing motions to dismissSee generallyir'g Minutes, ECF No. 12ee als®pp’'n at 2—
3; Declaration of Melissa Nold (Nold Decl.), EQNo. 7-1 (independent caattor for plaintiff's
counsel describing communications with aesfe counsel regardingsponsive motion).
Ultimately, while reenforcing the importance oéet and confer, the court accepted defendar
justification at hearing anainalyzes defendants’ motiom the merits below.

A. Unconstitutional Custom or Policy (Seco@duse of Action): City of Vallejo

Defendants assert plaintiff has failedstate a claim forelief because the
incidents plaintiff describes to demonstrate an undoisinal custom or policy are “dissimilar
events,” which are not a “proper basis” Monell liability. MTD at 7. While plaintiff did not
address these arguments in their written opjosiplaintiff fully repponded to defendants’
statements at hearing, without objeatfrom the defense. Opp’n at 2—-3.

Section 1983 provides thatejvery person who, under colof [law] . . . subjects,
or causes to be subjected, any . . . persoto.the deprivation ofray rights, privileges, or

immunities secured by the Constitution and the lawal] bl liable to the party injured . . .."
5

v




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

42 U.S.C. § 1983. Under this section, municipagitand other local governments are considered

“persons.” Monell, 436 U.S. at 690.

UnderMonell, municipalities “are responsibémly for their own illegal acts,”
Connick v. Thompsen36 U.S. 51, 60 (2011) (emphasis imgoral) (citations,jnternal quotation
marks omitted). “They are ngtcariously liable . . . fotheir employees’ actions.Id. (citations
omitted). To successfully establistonell liability, a plaintiff must sbw “(1) that [he or she]
possessed a constitutional rightadfich [he or she] was deprive(@) that the municipality had a
policy; (3) that this policy amounts to deliberatdifference to the plairftis constitutional right;
and (4) that the policy is the moving éerbehind the constitutional violation.Dougherty v.
City of Covina654 F.3d 892, 900 (9th Cir. 2011) (quotilgimeau v. Sch. Dist. No. 40 Cty. of
Yamhill 130 F.3d 432, 438 (9th Cir. 1997)). “Official. policy includes the decisions of a
government’s lawmakers, the aofgts policymaking officials, ad practices so persistent and
widespread as to practicalyave the force of law.Connick 536 U.S. at 61 (citations omitted)

Prior to the Supreme Court decisiongimomblyandIigbal, a claim for
county liability could “withstand a motion to disssi‘even if . . . basenh nothing more than a
bare allegation that the inddual officers’ conduct conformed official policy, custom, or
practice.” Karim-Panahi v. L.A. Police Dept839 F.2d 621, 624 (9th Cir. 1988) (citiSbah v.
Cty. of L.A. Intelligence & Coordination Unit97 F.2d 743, 747 (9th Cir. 1986)). In light of
Twomblyandigbal, the Ninth Circuit now haarticulated a two-part rul® govern evaluation of

allegations in a complaint or counterclaim:

First, to be entitled to the presumption of truth, allegations in a
complaint or counterclaim may natrply recite the elements of a
cause of action, but must contairifeient allegations of underlying
facts to give fair notice and to enable the opposing party to defend
itself effectively. Second, the factuallegations that are taken as
true must plausibly suggest an entitirhto relief, such that it is not
unfair to require the oppogy party to be subjéed to the expense of
discovery and continued litigation.

Starr v. Baca652 F.3d 1202, 1216 (9th Cir. 2012). Thus,¢burt considers a motion to dismjss

a claim of municipal hbility under a more hghtened pleading standard than in the pSse
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Young v. City of Visaligg87 F. Supp. 2d 1141, 1149 (E.D. Cal. 2008)al has made clear tha
conclusory, ‘threadbare’ allegations that merely recite the elements of a cause of action w
defeat a motion to dismiss . . . . In lightigbal, it would seem that the prior Ninth Circuit
pleading standard favionell claims (i.e. ‘bare allegatiof)ss no longer viable.”).

Here, plaintiff alleges &onell claim against the City, ‘@erson” for purposes of
Section 1983, based on two theories. First, hgadl¢he City’'s failure tadequately hire, train
or supervise police officersveals an unconstitutional cust@npractice of using excessive
force. Compl. 1 40 (“Plaintiff is informechd believes and thereon alleges that the damages
sustained as alleged herein wtre direct and proximate rdsaf municipal customs and/or
policies of deliberate indifference in the traigiand supervision of the Defendants and/or DO
26-50 in his/her capacity as pm# officers for the CITY.”)see also id{{ 34, 41-42. Second, |
alleges ratification of the unconstitutional polmycustom by a fingbolicy-making official. Id.
1 37 (“Plaintiff is informed and believesdthereon alleges that Defendants and DOES 26-5
and/or each of them, approved, ratified, condoeacouraged and/or tacitly authorized the
failure to adequately supervise officerssge also idff 35-36, 38. Plaintiff also identifies
which constitutional rights defendants allegedblated: (1) “[t]heright to be free from
unconstitutional searches and seizures” under ¢t Amendment; (2) tfhe right not to be
deprived of life or liberty whout due process of law” under the Fourteenth Amendment; an
(3) “[t]he right to equal protection of ghaws” under the Fourteenth Amendmelat.  42. The
court discusses below whether plaintiff's compi@ontains sufficienallegations of underlying
facts to plausibly suggest an entitiemh to relief under both theoriesdbnell liability.

1. Failure to Hire, Train or Supervise

Defendants maintain plaintiff fails toade a municipal liability claim based on
inadequate training and supereis of police officers. MTD a4, 7-11. Defendants contend th
other incidents involving the Cityyhich plaintiff relies on for hi#lonell claim, “do not bear
sufficient resemblance to thectgattern at issue herefiédtherefore do not demonstrate
deliberate indifferenceld. at 8. At hearing plaintiff argudte has sufficiently pleaded factual

allegations of similar events to plausibly statd@nell claim.
7
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To impose liability on a lcal government for failureo adequately train its
employees, the government’s omission must@amto “deliberate indifference” to a
constitutional right. This standard is met wlidre need for more or flerent training is so
obvious, and the inadequacy so hk® result in the wlation of constitubnal rights, that the
policymakers of the city can reasably be said to have bedeliberately indifferent to the
need.” City of Canton v. Harris489 U.S. 378, 390 (1989). Forample, if police activities in
arresting fleeing felons “so ofteviolate constitutional rights théte need for further training
must have been plainly obviousttee city policymakes,” then the city’dailure to train may
constitute “delibeate indifference.”ld. at 390 n.10. “Only where aifare to train reflects a
‘deliberate’ or ‘conscious'oice by a municipality—a ‘policyas defined by our prior cases—
can a city be liable for sh a failure under § 1983.Id. at 389. And only under such
circumstances does the failure to train constitateolicy for which the city is responsible, and
for which the city may be held liable if it actually causes injurgl.” at 390.

Here, plaintiff alleges 2rior incidents for which @ of Vallejo officials
who did not face discipline or retrainingltawing an allegedly unconstitutional action,
and says these incidents show an “entrenchédre and posture of deliberate indifference
toward protecting citizen’s rights.” ComfM.21. These prior incidés generally involve
allegations of either excessive force or deadigdpwith some bearing more similarities to the
incident here than others, as explained beltwy.With these allegations, plaintiff does more
than “simply recite th elements of a cause of acti@id instead “plausibly suggests an
entitlement to relief.”Starr, 652 F.3d at 1216. Defendants ch&gdze the prior incidents as

“unsubstantiated allegations of various miscanttlbecause many of thesettled without “a

finding or admission of liability oof misconduct,” one led to a defge outcome at trial, and the

remainder “are either still beirgpntested, and/or are not indidition yet.” MTD at 5. But the
results of these previous cases are not necessaemant at this point. “At this stage, ‘Plaintiff
explanation need not be trueemen probable,’ rather ‘[t]he faal allegations of the complaint
need only ‘plausibly suggest antitlement to relief.””McCoy v. City of VallejoNo. 2:19-cv-

001191-JAM-CKD, 2020 WL 374356, at *3 (E.D. Cal. Jan. 23, 2020) (quStiag, 652 F.3d at
8
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1217) (additional citations omitte¢f)olding six previous incidentsyhich also involved officer
shootings, were sufficiently sitar to the officer-involved shoatg allegations before court).
Prior incidents involving lawsuits alone, evengh which do not result in a finding or admissi
of wrongdoing, can be sufficient fdonell liability purposes in thealce of a motion to dismiss.
McCoy, 2020 WL 374356, at *3. Itis only in theramary judgment phase, which “is concern
with the evidence or abses of evidence supporting the nonmoving party’s case,” when a
previous lawsuit alone would nbe sufficient support to pve deliberate indifferencdd. (citing
Celotex Corp. v. Catretd77 U.S. 317, 323 (1988%illam v. City of VallejpNo. 2:14-CV-2217-
KJM-KJN PS, 2016 WL 4059184 (E.D. Cal. May 27, 2016) (holding lawsuits alone do not
demonstratdonell liability at summary judgment phase)}s an initial matter, the number of
incidents plaintiff pleads supporsclaim “of an offical policy, entrenched culture, and postur
of deliberate indifference towamotecting citizens’ rights,” plusibly suggesting an entitlemer
to relief undeMonell. Compl. ¥ 21.

The court next turns to defendants’ argutrteat plaintiff has pleaded “dissimila
events,” which are “not a proper basis kbonell liability.” MTD at 7. Specifically, defendants
in their briefing argue 17 of the previous incideate “factually distinct” from the alleged ever
here because they involve one of the followmltegations of deadly force, “interactions with
mentally-ill subjects,” racial profiling and seal assault, removal from a vehicle and prone
restraint, comments by a City officiar First Amendment violationdd. at 8—-10. Defendants
argueMcCoyis “instructive.” MTD at 10. Othis point, the court agrees. McCoy, plaintiffs
were the siblings of a 20-year old who was shdtifd®s while he was uncatisus in his vehicle
McCoy, 2020 WL 374356, at *1. Plaintiffs provided tbeurt with 21 prior incidents of other

events, but which defendants arguaeblved “markedly diferent facts.” Id. at *4. The court

found six of the incidents involvingfficer shootings were “just dactually pertinent to the facts

at hand to survive motion to dismiss.”ld.
Applying the reasoning d¥icCoyto this case, the couiinds defendants are

partially correct; thirteen of the alleged priocighents are not sufficientlgimilar to carry any

112
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weight in theMonell analysis here as expted below. That leaves, however, ten incidents th
are sufficiently similar, anthat is enough to wigtand the motion to dismiss.

As defendants note, the prior events glfidescribes in paragraphs 21 (a)—(d),
(), (o), and (s) are “factually sliinct from the subject incidebecause they concern allegation
of deadly force,” which involvestandards and training distinct findhe use of force otherwise.
Mot. at 8-9 (citingTennessee v. Garnet71 U.S. 1 (1985) (describing standard for deadly
force);Bryan v. Macphersqr630 F.3d 805 (9th Cir. 2010) (aesbing characteristics of non-
lethal force)); Compl. § 21. Theame holds true for the allegatiangparagraphs 21(p) and (q),
which involved profiling and sexual assault, tagenarios with standards and training also
distinct from excessive forceMot. at 10; Compl. § 21. rd also for the allegations in
paragraphs 21(k) and (r), “inwa[ing] First Amendment violadhs when an officer allegedly
interfered with a subject’s ability film officers on acell phone.” Mot. at 10; Compl. { 21. To
obviate “confusion of the issuegfie court will strike the altgations in these paragraphs.
Taheny 2011 WL 1466944, at *2

In paragraphs 21(v) and (w), plaintiffeges the City Manager made comments
public meetings regarding thelRe Department, in which he lawowledged his responsibilities
over the Police Department and disagreed thiéhcharacterization of certain incidents as
involving excessive force; theadlegations have the potenttal support the pleading of the
City’s deliberate indifference to constitut@al violations by the Police Departmer@eeCompl.
1 21. While the statements themsshare not prior incidents of @ssive force, they bear som
connection to plaintiff general claims of an “official policygntrenched culture and posture of
deliberate indifference towagptotecting citizen’s rights.ld. As the court discusses below,
plaintiff also ties allegations against the City Mgeato his claim based on the ratification the
of liability. The paragraphsivolving statements by the City Mager would benefit from great
particularity in any amended complaint, but tleert will not strike thengiven they could have
some “possible bearing on thabgect matter of the litigationNeveay 392 F. Supp. 2d at 1170

even if they belong in the ratificaticsection of any amended complaint.
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Defendants’ attack on the other allegeddecits does not persuade the court.
events alleged in paragraphs 21(g) and 2lifmaplving excessive forcagainst mentally-ill
persons, may bear on the “subject matter ofitlgation here” because those incidents involve
allegations regarding excessive forttes same level of force allegedrde Mot. at 9; Compl.

1 21. The same can be said of the incidrdlving law enforcemens’ alleged use of prone
restraint and removal from a veld in paragraph 21(t). Maat 10; Compl.  21. Regarding
paragraph 21(e) and the casaalon Connolly, who allegede&lCity’s police officers used
excessive force against him, defendants poitihe defense verdict at trial, arguing Mr.
Connolly’s case “cannot logically pport Plaintiffs’ assertions afnreasonable force.” Mot. at
9-10. As pled, the prior incident involving ajpitiff who was thrown to the ground and suffer
broken bones as alleged in Paragraph 21(e), serveghibit [] a patterrand practice of using
excessive force” with “none of the officers [...].ever found in violaon of department policy,
even under the most questionable circumstahd@smpl. § 21. Even though Mr. Connolly’s
case resulted in a defense verdict, this intideuld serve as an @&xple of “questionable
circumstances” in which the officestill were not “found in violgon of department policy.” As
noted previously, “[p]laintiff's ex@nation [need not] be true or everbable” at this stage, an
thus Paragraph 21(e) allows plaintiff to “p&ably suggest an entitlement to relieBStarr, 652
F.3d at 1217 (additional citations omittesge also McCqy2020 WL 374356, at *3 (reasoning
cases that have not resultechimadmission by defense or plé#itg verdict can satisfy pleading
standards at motion to dmss phase, rather than summary judgment phase).

Defendants acknowledge the priocidents alleged in pagaaphs 21(f), (h), (i),
(1), (n) and (u), which all center on allegatiafexcessive force, “could theoretically bear
similarity to the [sic] at hand here (e.g. gikel Fourth Amendment-related arrest/use-of-force
officer allegedly use of flight doaton, alleged unlawful arrest)Mot. at 11. The court agrees.
With these, plaintiff has pled eéiten sufficiently similar prior indents. Collectively, these prio
incidents are sufficient to state a plausible clionrelief under the failre to train theory of
Monell liability.

i
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The court DENIES defendants’ motiemdismiss plaintf's claim of Monell
liability based on a failure toam, GRANTS defendants’ motion strike Paragraphs 21 (a)—(d
@, (p), (9), (0), and (s), and DENIES defendamotion to strike Paragphs 21 (v) and (w).
Any amended complaint shalteflect this order.

2. Ratification by Final Policy Maker

A plaintiff may claimMonell liability where an “official with final policy-making
authority ratified a subordinate’s unconstitutibdecision or action and the basis for iGillette
v. Delmore 979 F.2d 1342, 1346-47 (9th Cir. 1992). gélicymaker’s knowledge of an
unconstitutional act does not, by ifseonstituteratification.” Christie v. lopal176 F.3d 1231,
1239 (9th Cir. 1999). Furthermore, “a policymegg&enere refusal to overrule a subordinate’s
completed act does not constitute approvéal.” Rather, ratification requires the authorized
policymaker to make a “conmus, affirmative choice. Gillette, 979 F.2d at 1347. Ratification
“and thus the existence of a de facto policgastom, can be shown by a municipality’s post-
event conduct, including ionduct in an investigi@n of the incident.”Dorger v. City of Napa
No. 12-cv-440 YGR, 2012 WL 3791447, at *5 (N.D.I.Geug. 31, 2012) (emphasis in original
(citing Henry v. Cty. of Shastd32 F.3d 512, 518 (9th Cir. 1997)). The elements of ratificati
include the act of approval, and that thefiedtion was (1) the cause in fact, and (2) the
proximate cause of the constitutional deprivatidmnold v. Int'l Bus. Machines Corp637 F.2d
1350, 1355 (9th Cir. 1981).

As explained below, plaintiff fails tdlage a final policymaker and a conscious
choice by that final policymakeo demonstrate knowledge thie constitutional violations.

a) Final Policymaker

Whether an official is a policymaker fdtonell purposes is a question governec
by state law.City of St. Louis v. Praprotnjld85 U.S. 112, 124 (1988). “Authority to make
municipal policy may be granted directly by gitative enactment anay be delegated by an
official who possesses such authority, and of eewvhether an official had final policymaking
authority is a quesin of state law.”Id. (quotingPembaur v. Cincinnatd75 U.S. 469, 483

(1986) (plurality opinion)).
12
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Here, plaintiff has not at i point alleged a final pieymaker by name. Instead,
plaintiff pleads, “Defendants and DOES 26-...] approved, ratified, condoned, encouraged
and/or tacitly authorized” the faile to adequately hire, traim@ supervise police officers “that
engage in actions contrary to state law, fablkaw, and department policy.” Compl. § 35.
Plaintiff does allege City Manag&reg Nyhoff spoke atwvo meetings, say inonclusory fashion
that at one meeting he “publichgtified the department’s infaoas history of violence” and in
another that “the buck stops with mdd. { 21. Although plaintiff alsalentifies “high ranking
CITY officials, including [...] Chief ANDREW BDOU” as “the final decision makers for the
police department” and alleges City Manabghoff was someoneho “ratified” the
department’s unconstitutional violationse$ie allegations also are conclusoigy. § 36. Plaintiff
has not pleaded who was, “as a matter of $aatea final policymakng authority and whose
edicts or acts may fairly bsaid to represent officiglolicy in the area of decisionJ'M. by and
Through Rodriguez v. Cty. of Stanislai®. 1:18-cv-01034-LJO-SAB, 2018 WL 5879725, at
(E.D. Cal. 2018) (citinghomas v. Cty. of Riversidé63 F.3d 1167, 1170 (9th Cir. 201B)ice
v. Sery 513 F.3d 962, 966 (9th Cir. 2008ympareCompl. 1 20, 35-3&ith Larez v. City of
Los Angeles946 F.2d 630, 633, 646 (9th Cir. 1991) (obsey from record that the chief of
police was “an official policymaker fahe City on police matters”).

The court finds plaintiff has not suffently pleaded a final policymaker as
required. With the new information he has nalwained, or otherwise, he may be able to
however.

b) Ratification of B&is for Actions

A plaintiff must also plead that a finpblicymaker both “ratified a subordinate’s
unconstitutional decision or a@h and the basis for it.Gillette, 979 F.2d at 1346-47.
Ratification requires the authorized policymat@make a “conscious, affirmative choicdd. at
1347. For example, iBllins v. City of Sierra Madrer10 F.3d 1049, 1053 (9th Cir. 2013), the

plaintiff alleged the chief gbolice delayed a salary incredsee plaintiff in retaliation for

plaintiff's exercising his First Amndment rights. The Ninth Cir¢wgoncluded the city managef

not the chief of police, “was the city’s final pwfmaker,” where the manager approved the pc
13

lice




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

chief’s decision to delayld. at 1066. Plaintiff had not allede¢he city manager “knew that the
decision was in retaliation for protected speemhthat the city managératified the decision
despite such knowledgeld.

Here as well, plaintiff's allegationsemere legal conclusions. They do not
plausibly state a final policymkar’s approval or ratificatiomwvolving a “conscious, affirmative

choice” and knowledge of the excessiveetoused by the individual officer§ee Gillette979

F.2d at 1347. Plaintiff's broadlayations that Chief Bidou andelboe defendants “publicly and

openly deny the existence of any ongoing and systelence and/or unlawf conduct,” to such
an extent that they “criticize” media outldéts reporting otherwise, Compl. § 38, are not
sufficient to plead a “conguus, affirmative choice.” For purposes of pleaditgnell liability
under a ratification theory, in wth plaintiff need only allegene example of a constitutional
violation, these allegatits do not plausibly stata claim for relief.See Christie v. lopal76 F.3d
1231, 1238 (9th Cir. 1999).

The court GRANTS defendants’ motiemdismiss plaintiff’'s claim foMonell
liability under a ratification theory, but with leat@amend if possible subject to Federal Rule
Civil Procedure 11.

B. Unconstitutional Custom or Policy é8ond Cause of Action): Chief Bidou

In their motion to dismiss, defendawrtsntend the courth®uld dismiss alll

claims against Chief Bidou because plaintiff shed in his official capaity, while also suing thg
City. MTD at 8. Naming both Chief Bidou and t@éy in the suit, accoiidg to defendants, is
“redundant.” Id.; see alscCtr. for Bio-Ethical Reform, Inc. v. L.A. Cty. Sheriff Dep33 F.3d
780, 799 (9th Cir. 2008) (“When both a munidipHicer and a local government entity are
named, and the officer is namedyim an official capacity, theaurt may dismiss #hofficer as 3
redundant defendant.”) (affirming district coursuhissal of Sheriff Baca when plaintiff brought
suit against the Los Angeles County Sheriff Department as well) (8itisgy v. City of Orlando
931 F.2d 764, 776 (11th Cir. 1991At hearing plaintiff concedethis question and agreed to

dismiss his claims agnst Chief Bidou.

14

A\1”4

of



© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

Accordingly, the court GRANTS defendantabtion to dismiss plaintiff's claims
against Chief Bidou in his offial capacity, without leavi® amend. The court hereby
DISMISSES Chief Bidou from this action.

V. CONCLUSION

For the reasons above, the court orders as follows:
1. The court DENIES defendants’ motitmdismiss plaintf’'s claim of
Monell liability under a failire to train theory;

2. The court GRANTS defendants’ motiongdtrike Paragraphs 21 (a)—(d),
(), (a), (0), and (s);

3. The court DENIES defendants’ motiongdtiike Paragraphs 21 (v) and (w);

4. The court GRANTS defendants’ motitmdismiss plaintiff's claim of
Monell liability under a réfication theory;
5. The court GRANTS defendants’ motibtmdismiss Chief Bidou in his
official capacity, and Chief Biou is hereby DISMISSED; and
6. The court GRANTS the parties’ stipula for leave to file an amended
complaint, with amendment gsistent with this order.
Any amended complaint shall be filed withimenty-one (21) days of the date th
order is filed. This order resolves ECF Nos. 4 and 16.

IT 1S SO ORDERED.

DATED: October 13, 2020. m nﬂ Aﬂ g /

CHIEF JfQ/"ED STATES DISTRICT JUDGE
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