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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 WALTER CURRIE, No. 2:20-cv-0503 KIM KJIN P
11 Plaintiff,
12 V. ORDER
13 GAVIN NEWSOM, et al.,
14 Defendants.
15
16 Plaintiff, a state prisoner proceeding prolsxs filed this civil rights action seeking religf
17 || under 42 U.S.C. § 1983. The matter was referredWaited States Magistrate Judge pursuarit to
18 || 28 U.S.C. § 636(b)(1)(B) and Local Rule 302.
19 On April 8, 2020, the magistrate judge filizadings and recommendations herein whigh
20 | were served on plaintiff and whidontained notice to plaintiff thany objections to the findings
21 | and recommendations were to be filed within feert days. Plaintiff timely filed objections to
22 | the findings and recomemdations. ECF No. 11.
23 In accordance with the provisions of 28 IS8 636(b)(1)(C) and Local Rule 304, this
24 | court has conductedds novo review of this case, includireycareful review of petitioner’'s
25 | objections to the magistratedge’s findings and recomendations. Having carefully reviewed
26 | the file, the court finds therfdings and recommendationsi® supported by the record and by
27 | proper analysis, as explained below.
28
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In his objections, plaintiff clarifies he mirsuing a whistleblower complaint in Case No.

12019-1462, currently undamiestigation by the California Bureafi State Audits. Plaintiff
agrees that in this action, in which he téades the conditions of his confinement under the
Eighth and Fourteenth Amendmsnplaintiff relies on California Government Code § 8547,
California’s Whistleblower Statute, for his statent that he was nogquired to exhaust
administrative remedies. ECF No. 11 at 2. @atntiff claims it was eor for the magistrate
judge not to apply a federal Wtleblower Protection Act enactéy the U.S. Congress, which
plaintiff claims was the genesis of the Califiar whistleblowing statet Plaintiff does not

identify the federal act ith a statutory citation. Plaintiff funer argues he does not have to be

employee to seek protection undeher whistleblowing statute, bptovides no specific case or

statute citation, other than the statgstiory section 8547, to support his arguntent.
Notwithstanding his objectionplaintiff provides no persuasiv@ binding legal authority
for his view that he is exemfirom the Prison Litigation Reforrct (“PLRA”) requirement that
he must first exhaust his adnstrative remedies prior toisang conditions of confinement
claims. 42 U.S.C. § 1997e(a). Congress’'sidiade of exhaustion has been acknowledged an

enforced by the United States Supee@ourt on multiple occasion&ossv. Blake, 136 S. Ct.

1850 (2016) (holding inmate “mustleaust available remedies, mged not exhaust unavailable

ones”);Albinov. Baca, 747 F.3d 1162, 1171 (9th Cir. 2014) (' RLRA mandates that inmate
exhaust all available administrative remedies before filing ‘any suit challenging prison
conditions,’ includingput not limited to, suits under § 1983,” quotWMiodford v. Ngo, 548 U.S.
81, 85 (2006)). Here, plaintiff did check a box in 8wt D.5 of his originatomplaint that said
there were no administrative remedies available at his instittECF No. 1 at 6. Butin
explaining why he did not appeal, he states only in conclidashyon that under California’s
whistleblower statute, a “plaintiff neeobt exhaust administrative remedidsl.; without

i

1 Plaintiff cites 42 U.S.C. § 1915(g) aAddrews v. Cervantes, 493 F.3d 1047, 1055 (9th Cir.
2007). However, these authorities do not applyis context because plaintiff has not been
found to be three-strikes barred en@ 1915(g) by filing three anore actions or appeals that
were dismissed on the grounds that they wéveltus, malicious, or fiéed to state a claim.
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supporting authority. lhis objections, petitioner does not ardugher appeals were unavailak

to him. See generally ECF No. 11.

Petitioner also requests he be appointadhsel, as he sayshss right under the

Whistleblower Act. ECF No. 11 at 1-2. Buttpener points to no authority supporting that

assertion, and the courtnst aware of any either.

Accordingly, IT IS HEREBY ORDERED that:

1. The findings and recommendations fifgatil 8, 2020, ECF No. 8, are adopted in fu

and

2. This action is dimissed without prejudice.

DATED: November 30, 2020.
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