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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 ANDRE WELLS, No. 2:20-cv-1557 AC P
12 Petitioner,
13 V. ORDER and
14 GAVIN NEWSOME, FINDINGS AND RECOMMENDATIONS
15 Respondent.
16
17 l. Background
18 Petitioner Andre Wells is a state prisoaéMule Creek State Prison (MCSP) under the¢
19 | authority of the California Deptment of Corrections and Rehbtiasition (CDCR). This case wag
20 | opened as a habeas corpus adb@sed on petitioner’'s submissionaoketter to the court entitled
21 | “Emergency Habeas Corpus, My Life is iropardy from CDCR and Congptors Mental Healltk
22 | Staff & Inmates.” ECF No. 1.
23 By order filed August 6, 2020, the undersidrig¢) informed petibner how to properly
24 | commence a habeas corpus action and requéstna pauperis status, and (2) directed the
25 || Office of the California Attorney Generad(G) to specially appear for the purpose of
26 | investigating and respondj to petitioner’s safety concerns. ECF No. 3.
27 || 1
28 | 1
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On August 13, 2020, pending receipthe AG’s report, petitionéfiled a civil rights
complaint asserting putative RIC@iscrimination and retalian claims, and requested anothe
application to proceed in forma pauperis. ECF No. 8.

On August 19, 2020, the AG submitted a statenthat included a declaration from
petitioner’s clinician, LCSW S. Jacques, whatst that petitioner receives mental health
treatment at the Enhanced Outpat Program (EOP) level of cameceives services through th
Developmental Disability Progra(@DP), and is assigned to agle cell. ECF No. 9. LCSW
Jacques reported that she meets weekly patitioner and met withim on August 17, 2020 in
response to the court’s order. Jacques reporgtgbétitioner did not expss any specific safety
concerns but that he generallaffed retaliation from staff for fiig lawsuits or submitting inmat
appeals. Jacques completed a suicide risk assessment and detdrativiézlls was not in
imminent danger of self-harm. Petitioneredipd to the AG report and LCSW Jacques’
evaluation on August 31, 2020. ECF No. 12.

Meanwhile, on August 10 and 21, 2020, petitidited requests for appointment of
counsel, ECF Nos. 6, 10, which this court denigtiout prejudice as premature, ECF Nos. 7,
On August 21, 2020, petitioner filecstatement (entitletsupplement”) infornmg the court that
he continued to feel unsafe around some cooeatiofficers but thatome inmates were now
being nicer to him. ECF No. 11. The undemgid informed petitiondahat the court lacks
authority to consider any matters in this casd petitioner has been granted in forma pauper
status or paid the filing feand a cognizable pleading has been filed. ECF No. 13 at 3.

On September 14, 2020, petitioner filed a motmproceed in forma pauperis. ECF N
16. On September 21, 2020, upon the court'seslCDCR forwarded a copy of petitioner’s
most recent prison trust accowtatement. ECF No. 19.

On September 25, 2020, petitioner filed diomofor preliminaryinjunction/temporary
restraining order. ECF No. 20. Petitionerdilmilar requests on September 2 and 4, 2020
i

! The undersigned refers to Miells as “petitioner” based dms initial filing and the Clerk’s
consequent characterization oistbase as a habeas action.
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on October 2, 2020. ECF Nos. 14, 15, 21. Helfileo miscellaneous matters on September
2020. ECF Nos. 17, 18.

The undersigned now recommends the defigktitioner’s motion for preliminary
injunctive relief. Petitioner will be directed inform the court whether he requests the
conversion of this case to a divights action and, if so, dicés him to file a First Amended
Complaint. Finally, this order admonishes petier to refrain from filig further documents in
this case unless expressly authorized by cangiér or the applicabliederal rules.

. Petitioner’s Motion for P reliminary Injunctive Relief

Petitioner requests issuance of an “egeacy restraining order to stop CDCR from
utilizing SNY [Special Needs Yard] inmates frgroisoning me with (@ond belief) strict nine,
rat poison and or some type of pon.” ECF No. 20 at 1 (sicPetitioner restates this primary
concern in multiple ways throughout this motemd in related filingsSee generally ECF No.
20; see also ECF Nos. 14, 15, 21.

A. Leqgal Standards

“A preliminary injunction is an ‘extraordary and drastic remedyl1A C. Wright, A.
Miller, & M. Kane, Federal Practice anddeéedure § 2948, p. 129 (2d.1995) [] (footnotes
omitted); it is never awarded as of rigifgkus v. United States, 321 U.S. 414, 440 (1944).”

Munaf v. Geren, 553 U.S. 674, 689-90 (2008). “THe parpose of a preliminary injunction is
to “preserve the status quo ahtem pending a determitian of the action on the merits.”_Sier

Forest Legacy v. Rey, 577 F.3d 1015, 1023 (9th ZT09) (citing L.A. Memorial Coliseum

Comm’n v. NFL, 634 F.2d 1197, 1200 (9th Cir.1988ge also 11A Charles Alan Wright &

Arthur R. Miller, Federal Practice and Procedure, 8§ 2947 (2d ed. 2010)

In evaluating the merits of a motion for preihary injunctive reliefthe court considers
whether the movant has shown that “he is likelgucceed on the merits, that he is likely to
suffer irreparable harm in the absence of prelinyimalief, that the balance of equities tips in I

favor, and that an injunction is the public interest.” Wimr v. Natural Resources Defense

Council, 555 U.S. 7, 20 (2008); Stormans, mMcSelecky, 586 F.3d 1109, 1127 (9th Cir. 2009

(quoting Winter). The propriety @ request for injunacte relief hinges on a significant threat ¢
3
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irreparable injury that must be imminent in rratuCaribbean Marine Serv. Co. v. Baldridge, ¢

F.2d 668, 674 (9th Cir. 1988). A preliminaryunction is appropriate when a plaintiff
demonstrates . . . “serious questions goingéankerits and a hardship balance [] tips sharply

toward the plaintiff, . . . assung the other two elements okthVinter test are also met.”

Alliance for the Wild Rockies v. Cotil, 632 F.3d 1127, 1131-32 (9th Cir. 2011).

An injunction against individuals who are notfges to the action istrongly disfavored.

Zenith Radio Corp. v. Hazeltine Resch, Inc., 395 U.S. 100 (1969).

Additionally, in cases brought by prisonemsalving conditions of confinement, any
preliminary injunction “must be narrowly drawn,terd no further than necessary to correct tl
harm the court finds requiresgiiminary relief, and be the least intrusive means necessary
correct the harm.” 18 U.S.C. 8 3626(a)(2).

B. Discussion and Recommendation

As discussed more fully below, there is nable pleading before the court in this case
There are no cognizabdaims, and no identifiable defendantThese deficiencies preclude
meaningful analysis of the Wt factors. Because there are no cognizable claims before th
court, it is impossible to determine whether ¢éhare serious questions going to the merits.
Petitioner’s wide-ranging allegations that CR itself and unidentified CDCR officials are

attempting to poison him, are actively poisonmg, and are directingther inmates to poison

him, are not susceptible to arr@vly drawn order that would cowethe alleged harm while thisg

case proceeds on the merits. Altgbut is clear that petitioner is alleging a significant threat
irreparable injury, it is equally clear that theneralized preliminary relief he seeks would not
necessarily alleviate ¢halleged threat.

For these reasons, the undgmned recommends that thengkng motion for preliminary
injunctive relief (ECHNo. 20) be denied at this time.

[l. Petitioner Must Make an Inform ed Decision Whether to Convert

This Putative Habeas Corpus Cae to a Civil Rights Action

It appears that petitioner is n@ttempting to pursue a civilghts action. If so, petitione

must expressly request the convansof this case froma putative habeas qaus action to a civil
4

344

L=

e

D

-




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

rights action. These two distingpes of actions involve d#fent standards of substantive
review and different remediesnd bear differentling costs that carrdifferent potential
consequences.

A. Consequences of Conversion

Petitions for writs of habeas corpus mayfited by persons “in custody pursuant to the
judgment of a State court,” andrily on the ground” that the prisane in custody in violation of
federal law. 28 U.S.C. § 2254(a). Availableneglies include modifi¢eon of a prisoner’s
sentence, release from confinementretrial of the unddying criminal case.In contrast, civil
rights actions filed under 42 U.S.C. § 1983 challethgeconditions of a prisoner’s confinement
not the fact or duration of thabnfinement, and available redies include monetary damages
and appropriate ionctive relief.

If a prisoner qualifies for in forma paupesistus, the filing fee of $5.00 for a habeas
action is waived, while the filing fee of $350.00 foriail rights action igaid over time from the
prisoner’s trust account. Obtangj in forma pauperis statusparsue a civil rights action may
impact the prisoner’s eligibility for in forma paupestsitus in future civil rights cases. See 28
U.S.C. § 1915(g) (prohibiting iforma pauperis status prisoners who have had three or mor¢
cases dismissed as frivolous, malicious or fduffa to state a claim). The same potential
consequence does not apply to grants of in &pauperis status in swggient habeas filings.

“A district court may construa petition for habeas corptesplead a cause of action
under § 1983 after notifying amdbtaining informed consent inothe prisoner.”_Nettles v.
Grounds, 830 F.3d 922, 936 (2016) (en banc). “Ifabmaplaint is amenabl® conversion on it$
face, meaning it names the correct defendamdiisseeks the correct relief, the court may
recharacterize the petition so loag it warns the pro se litigaat the consequences of the
conversion and provides an opportunity for litigant to withdraw or amend his or her

complaint.” 1d. (quotig Glaus v. Anderson, 408 F.3d 382, 388 (7th Cir. 2005)).

With the exception of the initial documgmtitioner filed inthis case, which he
characterized as a request for habeas religfigmer’s filings appeato challenge only the

conditions of his confinement atlaus indicate that he is attgting to pursue a civil rights
5
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action. The recently filed comphd seeks petitioner’s release from prison and “20 million
dollars.” ECF No. 8 at 6. Although release frprison is not a generallgvailable remedy in a
civil rights action, monetargamages may be pursued.

Plaintiff's initial request fohabeas relief cannot be converted civil rights complaint
because it does not state a coherent claimmer@rrect defendants. The putative complaint
ECF No. 8, is also deficient fordlreasons explained below. Acdimgly, if petitioner wishes tg
convert this case to a civil rightiction in light of the consagnces outlined above, he must
expressly make such request on the form providddtivs order and file the form together wit
a proposed First Amended Complaint. Theegafte court will address the pending motion to
proceed in forma pauperis (ECF No. 16).

B. The Complaint Fails toState a Cognizable Claim

The putative complaint (ECF NB8) identifies three claims,ome of which are cognizable

as framed. The first claim is premised onRazketeer Influenced and Corrupt Organizations
(RICO) Act, 18 U.S.C. § 1964, based on allegatioit® pervasive patta within all CDCR
culture of criminal activity of custody and the covering up of the activity.” ECF No. 8 4T8.

state a civil RICO claimplaintiffs must allege: (1) condu) of an entenpse (3) through a

pattern (4) of racketeering activity (5) causing igjto plaintiff's ‘busiress or property.”_Ove \.

Gwinn, 264 F.3d 817, 825 (9th Cir. 2001) (citing 1&IC. § 1964(c)). “To demonstrate injury
for RICO purposes, plaintiffs mushow proof of concrete financilgss, and not mere injury to
valuable intangible property intest. Personal injuries aretrammpensable under RICO.” Id.
(citation omitted). As a resuylft[c]ivil rights violations . . .do not fall within the statutory

definition of ‘racketeering dwity.” Bowen v. Oistead, 125 Bd 800, 806 (9th Cir. 1997).

2 Petitioner makes wide rangiaglegations including “assaults ammates, falsified documents
lost, misplaced and mishandlegp&als;” that correctional officetase drugs cellphones etc. to
control SNY prison gangs and ubem to attack other inmates;” “embezzling of third-party

beneficiary funds;” and “conspiracy between naéhtalth, medical and CDCR to deny inmate

rights.” ECF No. 8 at 3. Petitner alleges that he’s been tetied against for appealing these
matters, assaulted, received multiple falséeR¥iolation Reports (RVRS), and is “overly
stressed” because “[i]t's super haodnavigate the prison enviroemt . . . [which] is corrupt.”
Id.
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Because petitioner cannot show a concreten@iiz loss to his business or property as
result of the broadly alleged conduiis allegations fail to staecognizable RICO claim. This
defect cannot be cured by amendment. lftipegr realleges a RICO claim in an amended
complaint, the undersigned wikcommend its dismissal.

The second claim alleges discrimination om ¢inound that “mental health inmates” are

not assigned the same jobsotiner opportunities dsegular inmates.” ECF No. 8 at’4.

j2

Petitioner cannot pursue a claimloghalf of other prisonersSee McShane v. United States, 366

F.2d 286, 288 (9th Cir. 1966) (a litigant appegnmo se has no authority represent anyone
other than himself). Moreover, “[p]risondrave no constitutionalght to a prison job or
educational opportunities. Poisers have no protected canhgtonal right to any work
assignment.”_Easley v. Je#9 F.3d 631 (9th Cir. 1994) (citations omitted).

Liberally construed, petitioner’s allegations suggest@umal protection claim on the
ground that he, as a member of fhutative class of prisoners re@eg mental health care, is
denied programming offered to prisoners who are not members of that class. The Equal
Protection Clause of the Fourtéer®mmendment requires that pens who are similarly situated

be treated alike. City dfleburne v. Cleburne Living Cest Inc., 473 U.S. 432, 439 (1985).

Challenges to state policies preedson a “suspect classificatio(.g. race, religion or national
origin) or that burden thexercise of a fundamental congional right are analyzed under a

“strict scrutiny” standad requiring that the @llenged policy be narrowly tailoring to serve a

compelling governmental interesbee e.qg. Ball v. Massanari, 254 F.3d 817, 823 (9th Cir. 20
(citation omitted). Challenges premised dig@asi-suspect classification” (e.g. gender or

illegitimacy) are analyzed under an “intermediagefutiny standard requng that the challenge

3 Petitioner explains, ECF No. 8 at 4:

Mental Health inmates are discriminated on with respect to
vocational jobs. At Salinas Vallélyey only let ugome out on porter

job for 15 mins. We are last for canteen, we do not get cleaning
supplies, they treat us really bad as if we are the problem. CDCR has
conspired with mental health to . . not report violations or
mistreatment of patients. Clinicia violate theiHippocratic oaths

at their obligations to their patients.

7
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policy bear a substantial relationgho an important governmental ingst. _Id. (citation omitted).
However, “neither prisoners nor mentallygirsons qualify as a protected class for equal

protection purposes.” Garrett v. GasieR020 WL 3963749, at *6, 2020 U.S. Dist. LEXIS

122683 (C.D. Cal. July 13, 2020) (Case No. 20-cv-4057 PA (JEM)) (citing City of Cleburne, 473

U.S. at 445-46, and Heller v. Doe by Doe, 509 U.S. 312, 321 (1993)); accord, Ardds v. Higks,

2020 WL 4547119 at *8, 2020 U.S. Dist. LEX180969 (E.D. Cal. Aug. 6, 2020) (Case No.
1:18-cv1324 DAD BAM PC), report amécommendation adopted, 2020 WL 5203484, 2020
U.S. Dist. LEXIS 159475 (E.D. Cal. Seft.2020); Wells v. Kendall, 2019 WL 1787172, at *q,

2019 U.S. Dist. LEXIS 69818 (E.D. Cal. Apr. 24, 2019) (Case No. 2:17-cv-2709 AC P) (citations

omitted).

oD

Where, as here, “a state policy does not a@deedfect a suspectats or impinge upon
fundamental right, all that is caitstionally required of the state’program is that it be rationally

related to a legitimate s&abbjective.”_Coakley v. Murphy, 884 F.2d 1218, 1221-22 (9th Cir

1989). Therefore, even if, as a matter of prigolicy, inmates receiving méal health treatment
are not offered the same jobspsogramming opportunities offered to other prisoners, the policy

“Is valid if it is reasonably relateto legitimate penologal interests.”_Turner v. Safley, 482 U.S.

78, 89 (1987}. Petitioner alleges no facts to supporirerence that the differential treatment

he challenges lacks a legitimgtenological purpose. Cf. e ashington v. Harper, 494 U.S.

210, 225 (1990) (prison officials haae'duty to take reasonable asires for the prisoners’ own
safety”).

Because there are no federal constitutigmatinds upon which petitioner can challeng

D

his work assignment, either individually or on behalf of other prisoners, his allegations fail fo

4 In Turner, the Supreme Court identified féactors for determiningrhether a regulation is
reasonably related to legitimate penological interegty whether theres a “valid, rational
connection between the prison regjidn and the legitimate governnial interest put forward to
justify it;” (2) “whether thereare alternative means of exerogithe right that remain open to
prison inmates;” (3) “the impaeiccommodation of the assertahstitutional right will have on
guards and other inmates and on the allocatigrison resources generally;” and (4) the
“absence of ready alternatives,’, ar other words, whether thelewat issue is an “exaggerated
response to prison concernglurner, 482 U.S. at 89-90.

8
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state a cognizable claim. These deficienciesat@ppear curabldf petitioner realleges a
discrimination claim in an ameed complaint based only on his status as a prisoner receiving
mental health care, the undersigned will recommend its dismissal.

Third and finally, petitioner makes widafging allegations in support of a putative

retaliation claim. Petitioner alleges:

I've experienced overwhelming issues with inmates that have been
stimulated and instigated by custodye received multiple falsified
115s and falsified medical recorisget me removed from the DDP
program so CDCR can retaliate setfor fake assaults without San
Quentin Law Office interfering. Mjegal mail tampered with, not
being sent to San Quem Law Office and fake letters sent back to
me to make me believe they got my letter. [State how you were
injured:] Suicide attempts, being assaulted, violated rights,
discouraged from redresgj the government.

ECF No. 8 at 5.
“Within the prison context, a viable claim Birst Amendment reliation entails five
basic elements: (1) An assertion that a statw &mok some adverse amti against an inmate (2

because of (3) that prisoner’s protected condard, that such action)(4hilled the inmate’s

exercise of his First Amendment rights, and (5) thmadtid not reasonably advance a legitimate

correctional goal.”_Rhodes Robinson, 408 F.3d 559, 567-68 (9th.G005) (fn. and citations

omitted).

Petitioner’s allegations do not identifystprotected conduct, how any specific adverse
actions were in response to such protected atinduwhose conduct he @llenges. Therefore,
petitioner’s allegations do not staé cognizable retaliation claingubject to the iguirements se
forth below in filing a proposed First Amended Cdanpt, petitioner may agn attempt to state
retaliation claim in an amended complaint.

C. Leave to File a First Amended Complaint

Due to the deficiencies in petitioner’s comptathe case is not suitable for sua sponte
conversion to a civil rights #on. See Nettles, 830 F.3d at 93Bhould petitioner choose to
convert this case to a civil rightiction, he must so inform theurt and file a proposed First
Amended Complaint (FAC). Petitioner is informeftthe following requirements for stating a

cognizable claim in a FAC.




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Section 1983 authorizes a fedlecivil rights action againstny “person” who acts under
color of state law. See 42 U.S.C. § 1983er98ns” under Section 1983 do not include a stat

its entities, or state employees acting in theircaficapacities. See Will v. Michigan Dept. of

State Police, 491 U.S. 58 (1988¢e also Kentucky. Graham, 473U159 (1985) (the Eleventt

Amendment bars damages action agaa state and its entitiesfederal court). Therefore, to
state a cognizable civil rightsatin under Section 1983, a plaintiffust allege: (1) the violation
of a specific federal constitutional or statutaght; and (2) that the violation was committed b
person acting under the color ot law. _West v. Atkins, 483.S. 42, 48 (1988). A plaintiff
must allege facts showing eag&fendant’s personal involvement in the alleged violation.

Hansen v. Black, 885 F.2d 642, 646 (9th Cir. 19&89ificials cannot be sued on a respondeat

theory they are liable for the conduct of their subordinatehcroft v. Igbal, 556 U.S. 662, 679

(2009). Rather, a supervisor may be held liédniehe acts of his or hesubordinates only if the
supervisor participated in orrdcted the violations, or knew thfe violations of subordinates ar

failed to act to prevent thengee Corales v. Bennett, 567 F.3d 554, 570 (9th Cir. 2009) (citg

and internal quotation marks omitted).
Cognizable claims must atle an actual connection lank between the challenged
conduct of specifically identifiedndividual, defendants and the \adion of plaintiff's rights.

See Monell v. Department of 8al Servs., 436 U.S. 658 (1978)A person ‘subjects’ another t

the deprivation of a constitutional right, withime meaning of 8 1983, if he does an affirmativ
act, participates in another’s affirmative acts or omits to perform an act which he is legally

required to do that causes the deprivatiowlich complaint is made.” Johnson v. Duffy, 588

F.2d 740, 743 (9th Cir. 1978); see also Lhedvlurphy, 844 F.2d 628, 633 (9th Cir.1988) (“The

inquiry into causation must bedividualized and focus on the dwgiand responsibilities of eacl
individual defendant whose aasomissions are alleged have caused a constitutional
deprivation.”). There can be no liability underd2.C. § 1983 unless there is some affirmat
link or connection between a sjfecdefendant’s actions anddltlaimed deprivation. Rizzo v.
Goode, 423 U.S. 362, 371 (1976). Vague and concldayations of offial participation in
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civil rights violations are natufficient. _Ivey v. Board of Regents, 673 F.2d 266, 268 (9th Ci.

1982).

A FAC must be complete in itself withoutfeeence to any prior pleading; each claim and

the involvement of each defendant must beigefitly alleged._See Local Rule 220; Loux v.
Rhay, 375 F.2d 55, 57 (9th Cir. 1967). A FACsnidentify each defendant, the challenged
conduct of each defendant, and describe hexhallenged conduct deped plaintiff of his
rights. A FAC must be on the form complainbyided with this ordedabeled “First Amended
Complaint,” and provide the same case numeéféected on this order. The SAC must be
complete in itself without reference to theégamal complaint._See Local Rule 15-220;

A FAC will be screened by éhcourt pursuant to 28 U.S.&1915A. Failure to file a
FAC within thirty days will result in a recomendation that this entire action be dismissed
without prejudice.

V. Additional Filings

Also pending is petitioner’s “motion fortervention and request for judicial notice.”
ECF No. 15. This rambling filing alleges, intdra, that systemic bs, retaliation, fraud and
embezzlement is pervasive diaghout CDCR based on petitioner’s experience at the ten pris
in which he’s been incarcerated; that petitioiseunable to obtain necessary mental health
treatment or rehabilitation and vocational $&e#s; that petitioner was recently assaulted by
several correctional officers (appatly officers Cook, Beckhanmaughren); and that petitioner
life continues to be in jeopardyetitioner requests gendlyahat this courtintervene” and, intet
alia, that LCSW Jacques and “all officers” beled as defendants and prison camera recordi
be preserved.

This motion will be denied for the reas@®t forth above in support of the undersigne

recommendation concerning petitioner’s motion faliprinary injunctive relief. Without a vali

pleading, claims or defendants in this casecthet has no authority to intervene or rule on the

matters presently asserted by petitioner.
I
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For the same reasons, the undersign&daeledges but does not further respond to

petitioner’s other wide-ranginigings. See ECF Nos. 17, 18, 21, 22. All pending requests wi

be denied as premature.

V. Admonition to Petitioner

Petitioner'sexcessivdilings have required a disproportideaamount of attention and
time from this court and the Oéee of the California Attorneeneral, compared to the many
other cases also pendibgfore this courtPetitioner is hereby directed to refrain fromfiling
further documentsin this case unless so directed by the court or authorized by court rules of the
Federal Rules of Civil Procedure. Failure to abide by this agnishment may result in the
imposition of monetary or nonmatagy sanctions, including a remmendation that this action |
dismissed._See Local Rule 110 (“Failure . . a @larty to comply witlthese [Local] Rules or
with any order of the Court may be grounds fopasition by the Court of any and all sanction
authorized by statute or Rule or withihre inherent powenf the Court.”).

VI. Summary for Pro Se Litigant

You began this case as a habeas caaptisn, then you filed proposed civil rights
complaint. Different filing fees apply to ti&o kinds of actions, as well as different rules
governing in forma pauperis statu$you want this to be a divrights lawsuit, you must let the
court know by completing the attaaxh Notice of Election and Subssion and returning it withir
30 days.

Your initial proposed compiiat does not state any claimatican go forward. If you ask
to change this case to a cikights action, you must file a@posed First Amended Complaint
(FAC) with your Notice of Electiomand Submission. The court wilen convert this case to a
civil rights action, address your request togared in forma pauperis, and screen your FAC
pursuant to 28 U.S.C. § 1915A.

If you wish, you may also requésie voluntary dismissal of thaction without prejudice

VII.  Conclusion

For the foregoing reasons, IT IS HEREBY ORDERED that:

1. Petitioner shall, within thirty (30) daygerf service of this order, complete and retu
12
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the attached Notice of Election and Submissiod, thereby inform the ecot whether petitioner
chooses to convert this case tonal rights action under 42 U.S.C. § 1983.
2. If petitioner chooses to convert this ctisa civil rights actiorhe shall also, within

thirty (30) days after service tiis order, submit a proposédst Amended Complaint (FAC) o

>

the form provided herewith.

3. Petitioner may, alternatively, request tihad action be voluntdy dismissed without
prejudice.

4. The court defers ruling on petitionem®tion to proceed in fona pauperis, see ECF
Nos. 16, 19, pending petitionerasponse to this order.

5. The motion at ECF No. 15, to the extéseeks relief other than preliminary
injunctive relief, is DENIED.AIll other outstanding requests for non-dispositive court actions
denied as premature.

6. The Clerk of the Court is directed to:

a. Send to petitioner, with a copytbis order, a blank form complaint used by
prisoners in this district to pursue &itrights action under 42 U.S.C. § 1983;
b. Randomly assign a dist judge to this case.

Further, for the foregoing reasons IT IS HEREBY RECOMMENDED that
petitioner’s motion for preliminary inj unctive relief, ECF No. 20, be DENIED.

These findings and recommendations are subdtb the United States District Judge
assigned to this case, pursuanth® provisions of 28 U.S.C. § 636(lp) Within twenty-one (21)

days after being served with these findings and recommendatiotigngetmay file written

objections with the court. Sudocument should be captioned “@tijions to Magistrate Judgeils

Findings and Recommendations.” Retier is advised that failute file objections within the

specified time may waive the rigta appeal the District Cots order. Martinez v. Yist, 951

F.2d 1153 (9th Cir. 1991).

DATED: October 15, 2020 Lethiors CHoere

ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

ANDRE WELLS, No. 2:20-cv-1557 AC P
Petitioner,
V. NOTICE OF ELECTION
GAVIN NEWSOME, and_SUBMISSION
Respondent.
[, Andre Wells, request that this case bawerted to a civil riglgt action under 42 U.S.C
§ 1983:
Yes and | am submitting a proped First Amended Complaint.
No; | request the voluntgrdismissal of this g without prejudice.
I, Andre Wells, have included a proposed First Adedl Complaint:
Yes
No
Date Sgnature




