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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 PATRICK BOOTH, No. 2:20-cv-1562 AC P
12 Plaintiff,
13 V. ORDER and
14 GAVIN NEWSOM, FINDINGS AND RECOMMENDATIONS
15 Defendant.
16
17 l. Introduction
18 Plaintiff Patrick Booth is atate prisoner incarcerated\itile Creek State Prison (MCSR)
19 || under the authority of the Califmia Department of Correctiormsd Rehabilitation (CDCR).
20 | Plaintiff proceeds pro se with a request to prddadorma pauperis, awl rights complaint filed
21 | pursuantto 42 U.S.C. § 1983, and a mot@mpreliminary injunctive relief.
22 This action is referred tihe undersigned United States dirate Judge pursuant to 28
23 | U.S.C. §636(b)(1)(B) and Local Rule 302(c). Hur reasons that follow, the undersigned grants
24 | plaintiff's request to proceed florma pauperis, finds the compiainadequate for service but
25 | grants leave to amend, and recoemais the denial of plaintiffmotion for preliminary injunctive
26 | relief.
27 Il. In Forma Pauperis Application
28 Plaintiff has submitted arffalavit and prison trust accotistatement that make the
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showing required by 28 U.S.C.1815(a). _See ECF Nos. 6! 8Accordingly, plaintiff's request
to proceed in forma pauperis will be grantedaimiff must neverthelegsay the statutory filing
fee of $350.00 for this action. 28 U.S.C. 8§88 1914(8),5(b)(1). By this ordeplaintiff will be
assessed an initial partial filingefén accordance with the provisions of 28 U.S.C. § 1915(b)(
By separate order, the court wdirect the appropriate agencydollect the initial partial filing
fee from plaintiff's trug account and forward it to the Clerktbie Court. Thezafter, plaintiff
will be obligated to make monthly payments of twenty percent of the preceding month’s in
credited to plaintiff's trust account. These paytsenill be forwarded by the appropriate agen
to the Clerk of the Court eat¢ime the amount in plainfis account exceeds $10.00, until the
filing fee is paid in full. 28 U.S.C. § 1915(b)(2).

[l. Screening of Phlintiff's Complaint

A. Legal Standards

The court is required to screen complabmsught by prisoners seielg relief against a
governmental entity or officer @mployee of a governmental entit28 U.S.C. § 1915A(a). Th
court must dismiss a complaint or portion theredhd prisoner has raised claims that are leg:
“frivolous or malicious,” that fento state a claim upon which religfay be granted, or that seel
monetary relief from a@efendant who is immune from such reli@8 U.S.C. § 1915A(b)(1),(2).
A claim is legally frivolous when it lacks an arglebasis either in lawr in fact. _Neitzke v.

Williams, 490 U.S. 319, 325 (1989); Fradimkv. Murphy, 745 F.2d 1221, 1227-28 (9th Cir.

1984).
Rule 8 of the Federal Rules Givil Procedure “requires onha short and plain statemer
of the claim showing that the pleader is entitiedelief,” in order to ‘give the defendant fair

notice of what the . . . claim is and the groungen which it rests.””Bell Atlantic Corp. v.

Twombly, 550 U.S. 544, 555 (200{Quoting Conley v. Gibsor®55 U.S. 41, 47 (1957)).

“[T]he pleading standard Rule 8 announces doeésatuire ‘detailed factuallegations,’” but it

demands more than an unadatne-defendant-unlawfully-harmexde accusation.” Ashcroft y.

1 Plaintiff's initial request t@roceed in forma pauperis, ECF No. 2, will be denied as incom
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Igbal, 556 U.S. 662, 678 (2009) (quoting Twomblpa5). To survive dismissal for failure to
state a claim, “a complaint mustntain sufficient factual matteaccepted as true, to “state a
claim to relief that is plausible on its facel§bal at 678 (quoting Twombly at 570). “A claim
has facial plausibility when the plaintiff pleaf@stual content that allows the court to draw the
reasonable inference that the defendahéble for the nmsconduct alleged.

“A document filed pro se isdtbe liberally construed,” arid pro se complaint, however
inartfully pleaded, must be held less stringent standardsithformal pleadings drafted by

lawyers.” Erickson v. Pardu®51 U.S. 89, 94 (2007) (quoting Estelle v. Gamble, 429 U.S.

106 (1976) (internal quotation marksiibted)). _See also Fed. R. CR. 8(e) (“Pleadings shall b
So construed as to do justice.”). Additionallypro se litigant is entitled to notice of the
deficiencies in the complaint and an opportutityamend, unless theroplaint’s deficiencies

cannot be cured by amendme®ee Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987).

B. The Complaint

The complaint names one defendant, CalitoGovernor Gavin Newsom, against who
plaintiff alleges viol&ion of his Eighth Amendment righégainst cruel and unusual punishmet
based on the failure of MCSP to provide adequatans for prisoners to reduce their exposur
COVID-19. The complaint is styled as a classoscand identifies eighteeadditional plaintiffs.

Plaintiff challenges prison ovamwding as reflected in doubtelling, which prevents inmates

from social distancing as genkyaecommended by the GoverndpPlaintiff seeks damages, the

retroactive nullification of sentencing enhancemeatsl release of all ppsers not sentenced t
death.
C. Failure to State a Cognizable Claim
1 A Pro Se Plaintiff Cannot Pursue a Class Action

Plaintiff proceeding pro se cannot pursus tiase as a class action on behalf of other
prisoners. A pro se inmatannot represent anyone othartthimself in a conditions-of-
confinement suit. “A litigant appearing in propria persona has no authority to represent an

other than himself.”_Russell v. United Stated8 F.2d 78, 79 (9th Cir. 1962); see also McShe

v. United States, 366 F.2d 286, 288 (9th Cir. 1gp6yilege to appear without counsel is
3
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personal to the litigant). “Aftough a non-attorney may appeapropria persona in his own
behalf, that privilege is personallhom. He has no authority tpear as an attorney for others

than himself.” C.E. Pope Equity Trust v. U.S., 818 F.2d 696, 697 (9th Cir. 1987) (citations

omitted). “[A]n inmate does ndtave standing to sue on behaliid fellow prisoners. Rather,
the prisoner must allege arpenal loss and seek to vindicate a deprivation of his own

constitutional rights.”_Weaver v. Wilcox, 650 F2d, 27 (3rd Cir. 1981) (Citations omitted.)).

Thus, “[i]t is plain error tgermit [an] imprisoned litigant whis unassisted by counsel to

represent his fellow inmates in a class@tti Oxendine v. Williams, 509 F.2d 1405, 1407 (4th

Cir. 1975) (citation omitted).

For these reasons, the courtsnconstrue this action as emlividual civil rights suit
brought by plaintiff alone. If platiff files an amend& complaint, he must do so only on his o
behallf.

2. Appropriate Defendant and Available Relief

The sole defendant namedtine complaint is California @ernor Gavin Newsom in his
individual capacity. Plaintiff cannot pursueiadividual capacity suit agnst Governor Newsor
because the complaint does nilége that the Governor, acting Inns personal capacity, violate
plaintiff's rights. “The inquiryinto causation must be individlized and focus on the duties an
responsibilities of each individudefendant whose acts or omissi@ms alleged to have causec

constitutional deprivation.’Leer v. Murphy, 844 F.2d 628, 633 (9th Cir. 1988) (citations

omitted). The complaint alleges instead thatGloeernor has failed, ihis official capacity, to
reduce prison crowding. A state offitsued in his official capacitg a suit against the state, 3
monetary damages sudgainst such officials are barrbd the Eleventh Amendment. See

Kentucky v. Graham, 473 U.S. 159, 169-70 (198&ascadero State Hospital v. Scanlon, 473

U.S. 234, 237-38 (1985). Therefore this action capnateed as an official capacity suit for
damages.

However, in a suit for proggtive injunctive relief at the prison where plaintiff is
incarcerated, the MCSP Warden in his official céyanay be an appropriate defendant. See

Will v. Michigan Dept. of State Police, 491 USR8, 92 (1989) (suit for imjnctive relief is not
4
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barred by the Eleventh Amendmemovided the official has authty to implement the requeste
relief). “A plaintiff seeking ifunctive relief against the Statenst required to allege a named
official’s personal involvemenh the acts or omissions coitsting the alleged constitutional

violation.” Hartmann v. Caldrnia Dep’t of Corr. & Rehab707 F.3d 1114, 1127 (9th Cir. 201

(citing Hafer v. Melo, 502 U.S. 21, 25 (199ahd Kentucky v. Graham, 473 U.S. at 166).

Therefore, in an amended complaint for pexgive injunctive relief only, plaintiff may
name the MCSP Warden in his official capacity.

3. Failure to State an Eighth Amendment Claim

“[A] prison official cannotbe found liable under the ghth Amendment for denying an
inmate humane conditions of confinement unless the oficialvs of and disregards an
excessive risk to inmate health or safety; thec@fimust both be awaxd facts from which the

inference could be drawn thatwabstantial risk of serious harmists, and he must also draw th

pd

e

inference. . . . The Eighth Amendment does not outlaw cruel and unusual ‘conditions;’ it oytlaws

cruel and unusual ‘punishments.” FarmeBrennan, 511 U.S. 825, 837 (1994). Further, in

situations where the challengambnduct is harmful enough to sdyighe objective component o
an Eighth Amendment claim, whether it cancharacterized as ‘wanton’ depends upon the

constraints facing thefficial.” Wilson v. Seiter, 501 U.S. 29303 (1991) (citations omitted)

(original emphasis). Becausenlyg the unnecessary and wantorigtion of pain implicates the
Eighth Amendment,” the evidence must showdatendant acted with a “sufficiently culpable
state of mind.”_Id. at 297 (internal quotation marks, emjshand citations omitted).

Thus, to state a cognizable Eighth Amendiotsam for injunctiverelief against the
MCSP Warden, plaintiff's allegations and the requestédf must be dected to those matters
within the Warden'’s official digetion — for example, MCSP disgdtion procedures, rather thg
the wholesale nullification of séencing enhancements or rekea$ prisoners. “[N]Jo one
guestions that [COVID-19] posessubstantial risk of serious harm’gosoners._Plata v.
Newsom,  F.3d. _, 2020 WL 1908776, at *1, 2020 U.S. Dist. LEXIS 70271 (N.D. Cal. A
17, 2020). Nevertheless, state offisiare striving to reduce thaski See id. at *4-5 (noting

measures implemented to reduce infactnd transmission @OVID-19 among state
5
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prisoners). Therefore both tbarrent efforts of pson officials to redue COVID-19 exposure {(

A4

prisoners, and the institutionalregiraints in meeting specifgoals, must be considered in
assessing whether a defendant’s resptmtizee COVID-19 pandaic is objectively
unreasonable.

Furthermoreplaintiff's allegdions and requested relief mum specific to his personal

experience and needs. This narrow focus, requb state a cognizable constitutional claim, i

12)

also reflected in the requirentahat plaintiff exhaust available prison administrative remedies
before commencing a federal suit. See 42@©.8.1997e(a) (“No action shall be brought with

respect to prison conditions under section 1983 . . . or any other Federal law, by a prisone

=

confined in any jail, prison, or leér correctional facility until such administrative remedies ag are

available are exhausted.”). Plaintiff's statetrat he intentionallgeclined to pursue his

administrative remedi€sappears to support an independgound for dismissing his complain‘]:.
v

See Albino v. Baca, 747 F.3d 1162, 1166 (9th Cir. 2044 panc), cert. denied sub nom. Sco

Albino, 135 S. Ct. 403 (2014) (a prisoner complardgubject to dismissat the pleading stage
“[iln the rare event that a failure to extst is clear on the face of the complairfit”)The primary
purpose of a grievance is to dldre prison to a problem and fhigte its resolution, not to lay

groundwork for litigation.” Griffin v. Arpaio, 557 F.3d 1117,120 (9th Cir. 2009) (citations

omitted).

2 Plaintiff states that his fitethis action “on an emergency situation . . . due to the amount gf
time if takes for [administrative] relief.” ECF No. 1 at 12.

3 Although the question of adnistrative exhaustion is gendlyaaddressed in a motion for
summary judgment, see Albino, 7B73d at 1172, plaintiff is infored that the Supreme Court
has held there are only “threenlls of circumstances in which administrativeemedy, althoug
officially on the books, is not capable of usetiain relief.” _Ross v. Blake, 136 S. Ct. 1850,
1859 (2016). These circumstances as follows: (1) th “administratie procedure . . . operatas
as a simple dead end — with officers unableasrsistently unwilling to provide any relief to
aggrieved inmates;” (2) the “admimative scheme . . . [is] so opae that it becomes, practically
speaking, incapable of use . . . so that no orgdipasoner can make sense of what it demands;
and (3) “prison administrators thwart inmatesm taking advantage @f grievance process
through machination, misrepresentation, or intetiimh.” 1d. at 1859-6(Qcitations omitted).
Other than these circumstancksmonstrating the unavailabilibf an administrative remedy, th
mandatory language of 42 U.S&1997e(a) “foreclose[es] judaidiscretion,” which “means a
court may not excuse a failure to exhaust, eveakte [special] circumstances into account.” Id.
at 1856-57.

—

D

6




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

For these several reasons, the court willdnetct service of plaintiff's complaint.
However, plaintiff will be granted leave to figgn amended complaint subject to the requiremg
set forth herein.

V. Plaintiff’'s Motion for P reliminary Injunctive Relief

Plaintiff seeks the following ptiminary injunctiverelief to reduce Isi exposure and that
of other MCSP inmates to COVID-19: allow grdne inmate per cell to facilitate social
distancing (stop double cellingrovide clean masks to prisens as needed (stop requiring
inmates to wash their dirty masks with state gbap burns their faces); provide prisoners with
clean masks as needed; turnfofé-minute shower timers to pait prisoners adequate time to
cleanse and rinse their entire bodies; requireSH@ issue and publish Daily Program Status
Reports (recently suspended) tborm prisoners, their familieshe public and the courts of the
prison’s modified programmingegularly disinfect common arggand direct MCSP staff to
refrain from retaliating against prisoners pursuing these matters. See ECF No. 9.

A. Legal Standards

“A preliminary injunction is an ‘extraordary and drastic remedyl1A C. Wright, A.
Miller, & M. Kane, Federal Practice anddeéedure § 2948, p. 129 (2d.1995) [] (footnotes
omitted); it is never awarded as of rigifgkus v. United States, 321 U.S. 414, 440 (1944).”

Munaf v. Geren, 553 U.S. 674, 689-90 (2008). “THe parpose of a preliminary injunction is
to “preserve the status quo ahtem pending a determitian of the action on the merits.”_Sier

Forest Legacy v. Rey, 577 F.3d 1015, 1023 (9th ZT09) (citing L.A. Memorial Coliseum

Comm’n v. NFL, 634 F.2d 1197, 1200 (9th Cir.1988ge also 11A Charles Alan Wright &

Arthur R. Miller, Federal Practice and Procedure, 8§ 2947 (2d ed. 2010)

In evaluating the merits of a motion for preihary injunctive reliefthe court considers
whether the movant has shown that “he is likelgucceed on the merits, that he is likely to
suffer irreparable harm in the absence of prelinyimalief, that the balance of equities tips in I

favor, and that an injunction is the public interest.” Wimr v. Natural Resources Defense

Council, 555 U.S. 7, 20 (2008); Stormans, mMcSelecky, 586 F.3d 1109, 1127 (9th Cir. 2009

(quoting_ Winter). The propriety @ request for injunacte relief hinges on a significant threat ¢
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irreparable injury that must be imminent in rratuCaribbean Marine Serv. Co. v. Baldridge, ¢

F.2d 668, 674 (9th Cir. 1988). A preliminaryunction is appropriate when a plaintiff
demonstrates . . . “serious questions goingéankerits and a hardship balance [] tips sharply

toward the plaintiff, . . . assung the other two elements okthVinter test are also met.”

Alliance for the Wild Rockies v. Cotil, 632 F.3d 1127, 1131-32 (9th Cir. 2011).

An injunction against individuals who are notfges to the action istrongly disfavored.

Zenith Radio Corp. v. Hazeltine Resch, Inc., 395 U.S. 100 (1969).

Additionally, in cases brought by prisonemsalving conditions of confinement, any
preliminary injunction “must be narrowly drawn,terd no further than necessary to correct tl
harm the court finds requiresgiiminary relief, and be the least intrusive means necessary
correct the harm.” 18 U.S.C. 8 3626(a)(2).

B. Discussion and Recommendation

For the reasons discussed above oeestng, plaintiff mayursue this action—and
therefore preliminary injunctiveelief—only on his own behalf.
At present, this case does not presermgnizable claim in a vide pleading against an

appropriate defendant. @&be deficiencies preclude meaningfoblysis of the Winter factors ar

the granting of preliminary inpuctive relief. Because therens cognizable claim before the
court, it is impossible to determine whether ¢éhare serious questions going to the merits.
Although it is clear that platiff is alleging realist threats to his healtlt,is not clear that the
preliminary relief he seeks is necessary ®vpnt irreparable injury at the present time.

For these reasons, the undgmed recommends that thengkng motion for preliminary
injunctive relief, ECF No. 9, béenied without prejudice.

V. Leave to File a First Amended Complaint

Due to the deficiencies in plaintiff's compig as set forth abové,is not suitable for
service. Plaintiff will be graed leave to file a proposed Ritsmended Complaint (FAC) withir
thirty days, in which he may attempt to stateognizable federal claim subject to the legal
standards set forth herein. The FAC musbiéhe form provided herewith, labeled “First

Amended Complaint,” and provide the case nendssigned this case. The FAC must be
8
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complete in itself without refenee to the original complainiSee Local Rule 15-220; Loux v.
Rhay, 375 F.2d 55, 57 (9th Cir. 1967).

The FAC will be screened by the court pansito 28 U.S.C. § 1915AFailure to timely
file a FAC will result in a recommendation thhts action be dismissed without prejudice.

VI. Plain Language Summary for Pro Se Litigant

You have been granted in forma paupstagus and will pay the filing fee in small
amounts over time.

The court has screened yaamplaint and found that it does not, as framed, state a
cognizable claim. You are being given the opyaity to file an amended complaint that

specifically describes the practices, proceduneaa policies that allgedly violate your own

personal constitutional rights, explains why thasedeficient, and how you are being harmed.

The governor cannot be sued for damages andriegppear to be an appropriate defendant
You may name the MCSP Warden as a defendgmiirsue a claim fgorospective injunctive
relief, but not to pursue a claim for monetary damages. Your amended complaint must be
to your own specific experiences and needs; yoymoea pursue a class action or represent th
interests of other inmade In addition, you should consider &ther it is appropriate to file a
further complaint irthis action before exhausting youmaidistrative remedielternatively, you
may pursue the same mattersinew action after exhausting your administrative remedies.

If you file an amended complaint, the courliwcreen it pursuant t88 U.S.C. § 1915A.
You are not obligated to file an amended conmplalf you do not file an amended complaint,
this court will recommend that yourtaan be dismissed without prejudice.

VII. Conclusion

For the foregoing reasons, IT IS HEREBY ORDERED that:

1. Plaintiff's request to proceed in foarpauperis, ECF No. 8, is GRANTED; plaintiff's
initial request to proceed in forma pauge&CF No. 2, is DENIED as incomplete.

2. Plaintiff is obligated to pay the statytdiling fee of $350.00 fothis action. Plaintiff
is assessed an initial partial filing feeaiccordance with the provisions of 28 U.S.C.

8 1915(b)(1). All fees shall mllected and paid in accordanegh this court’s order to the
9
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Director of the California Deptiment of Corrections and Rdibtation filed concurrently
herewith.

3. Plaintiff's complaint, EE No. 1, is found on screening riotstate a claim for relief.
Rather than recommending dismisatthis time, the undersignedagits plaintiff leave to file a
First Amended Complaint (FAC) within thirty (30)\daafter service of thisrder, subject to the
legal standards set forth herein. Failure to tynfikd a FAC will result in a recommendation th
this action be disrssed without prejudice.

4. The Clerk of Court is directed to send iple, together with a copy of this order, a
copy of the form complaint used by prisonershiis district to pursua civil rights action under
42 U.S.C. § 1983.

5. The Clerk of Court is also directed tadamly assign a district judge to this action.

In addition, for the reasons set fodhove, IT IS HEREBY RECOMMENDED that
plaintiff's motion for peliminary injunctive relief, ECF N&®, be DENIED without prejudice.

These findings and recommendations are sttidanto the United States District Judge
assigned to this case, pursuanth® provisions of 28 U.S.C. § 636(lp) Within twenty-one (21)
days after being served with these findings and recommendations, plaintiff may file written
objections with the court. Sudocument should be captioned “@tiions to Magistrate Judge
Findings and Recommendations.” Rt#f is advised thafailure to file objections within the

specified time may waive the rigtd appeal the District Cots order. _Martinez v. Yist, 951

F.2d 1153 (9th Cir. 1991).
DATED: November 16, 2020 _ -
m"—:—-—-— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JTUDGE
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