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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

EMMA C., et al.,
Plaintiffs,

Case No. 96-¢cv-04179-TEH

V. ORDER DENYING CALIFORNIA
DEPARTMENT OF EDUCATION’S
DELAINE EASTIN, et al., REQUEST FOR AN EVIDENTIARY
HEARING
Defendants.

On March 9, 2015, the Court Monitor filed his Draft Quarter 2 Ravenswood Self
Improvement Plan (“RSIP”) Report and final amended Quarter 1 RSIP Report for RSI
items 6.2.1(1), 9.2.1(j), and 9.2.1(kKDocket No. 2027). Defendants California
Department of Education (“CDIEand Ravenswood School Dist (“District”) submitted
their objections to these reports on March Th March 23, the Monitor filed his final
Quarter 2 RSIP Report, including a comeemorandum that addressed Defendants’
objections. (Docket No. 2031). Citing whabélieved to be deficiencies in the RSIP
reports, the CDE filed a request forewidentiary hearing on March 30, 201%Docket
No. 2032). Plaintiffs respaled on April 3, 2015. (Dé&et No. 2033). After careful
consideration, the Court DENS the CDE’s request for avidentiary hearing for the

reasons set for below.

LEGAL STANDARD
Section 8.1(a) of the First Amendedrdent Decree (“FACTD provides: “Any
time after the Monitor files with the Courtr@port under Paragraph 6.1.2 above, any Pay

may file with the Court a Request for Evidi@ny Hearing to determe if [Defendants]

' The CDE’s request was made in the form o&aparte motion. However, the
submission failed to explain whex parte relief is appropriate, as required by Civil Local
Rule 7-10. Nonetheless, the Court waifldress the merits of the request.
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should be held in contempt twr seek other relief regardj [Defendants’] compliance with
this [FACD].” Additionally, Section 8.1(c) states: “Arigarty may request a hearing
regarding any other matter reldt® this [FACD]. The Counnay, on its own motion or at

the request of a Party, schedule an Evidentiearing_ upon its determination that an

Evidentiary Hearing is necessary or appropriate.” (emphasis added).

DISCUSSION

After reviewing the concerns of the CDtEe Court determinegbat an evidentiary
hearing is neither necessary nor appropridiee CDE presents three arguments. First, i
contends that the Monitor has provided insuéint details in support of the RSIP Report’y
determinations. Mot. at 3-5 (Docket No. 203&econd, the CDE states that it cannot
ensure the District's compliae with the RSIP unless andtiithe term “curriculum-based
assessments, aligned to the Californiaiculum framework” is clearly definedd. at 5-
8. Finally, the CDE requests that all stud#es should be deemed compliant under RSI
items 6.2.1(1), 9.2.1(j), an@.2.1(k) if the Woodcock Johnson Il assessment was used.

at 8-9. The Court will address eaahthese arguments in turn.

I.  Sufficiency of Monitor’s Level of Ddail in Support of Determinations
Section 6.1.2 of the FACD sets foithe requirements for the Monitor’s
determinations on the RSIPnts assessed in each qudyteeport. Section 6.1.2

provides, in relevant part:

Separately, for each Requiremetiie Monitor’'s report shall
set forth: (1) the Monitor's dermination as to whether the
District has complied withthe Requirement, and (2) the
reasons, in as much detail a®ssible, for the Monitor's
determination  (includin information  regarding any
observations or interviewslied upon by the Monitor).

FACD §6.1.2.
In the Draft Q2 RSIP Repb the Monitor noted in Bicover memorandum that

“[T]he Districts compliance with requiremss related to curriculum-based assessments
2
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(CBASs) declined (precipitoushyith RSIP 6.2.1(l)). Thisvas frequently the result of
failure to implement (or perhaps document)A3Bn writing, and sometimes in math.”
Draft RSIP Report Mem. at 4 (Docket N#0)27). Regarding Requirement 6.2.1(1), the
Report states: “Files of 40 students whaevassessed between 11/1/14-1/31/15 were
reviewed.” Draft RSIP Report at 1 (Ot No. 2027). The Rwmrt then notes the
numerical compliance rafer this Requirementld. at 2. Similarly, regarding
Requirements 9.2.1 (j) and (k), the Repaatest: “The files 0fL05 students who had IEP
meetings between 11/1/14-1/31/15 wereiewed, with thdollowing results.” Id. at 9.
The Report then provideése numerical compliance rdfig these Requirementsd.

The CDE responded to the Draft Report bjeobing to the Report’s alleged lack off
detail. Ex. A to Wise Decl. at 3 (Docket N&0D32-1). Specificallythe CDE claimed that
because of the lack of detathe CDE was “hamstrung in itsiity to ensure the District’s
performance of its obligationsnder the [FACD] and is unable to provide relevant
technical assistance to guide the Distinats fulfilment of the remaining RSIP
requirements.”ld. Nonetheless, the CDE proceedegrovide 39 objections to the
compliance determinations réleg to 13 different students for RSIP items 6.2.1(]),
9.2.1(j), and 9.2.1(k)!d. at 4-8.

The Court Monitor responded to eachtlodse objections in his finalization
memorandum filed with the Court on March 2815. RSIP Report Finalization Mem.
(Docket No. 2031). In this meorandum, the Monitor explaineith, detail, the findings of
noncompliance Seeid. at 6-10.

Based upon the above facts, it is unclear how the Monitor’s findings are
insufficiently detailed. The CDE’s claithat it was “hamstrung” in fulfilling its
obligations under the FACD because it was unabf@ovide assistande the District as a
result of the Monitor’s allegedly vague deterntioas is contradicted by the fact that the
CDE managed to raise numerous specific dlges to the Monitor's determinations.

Furthermore, the final RSIP Report, inclngithe finalization memorandum, appears to
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contain adequate reasons for the Monitor’s meft@ations, as required by FACD § 6.1.2.

For example, in response to avigection, the Monitor explained:

However, neither the assessmeeaport nor the IEP contain
evidence of CBAs in writingand math. The assessment
includes the following statemefdr math: “L has scored very
low in multiple in-class teacher-created assessments. On a quiz
assessing her understarr%iof adding andubtracting integers
(positive and negative whole nueis), she scored 0 out of a
possible 7. On a quiz assing her understanding of
multiplying and dividing integes (positive and negative whole
numbers), she correctly answered 4 out of a possible 10
guestions.” Writing was not adeksed. Goals and objectives
were not written for math owriting. However, the goals for
math from the previous year veenot met. The IEP does not
contain evidence that CBA resultgere shared with the team.
The findings are correct.

RSIP Report Finalization Mem. at 9 (Dotkéo. 2031). Additnally, the Monitor
explained his rejection of the CDE’s general objectiddsat 4-6.

Furthermore, it appears that the quarteglyort determinations have included this
same level of detail for the paseven years. Yet, at no pphave Defendants ever raisec
an objection to the level aletail supporting those determiimms. If the CDE'’s assertion
Is correct, and the lack of detail renders @DE unable to fulfilits FACD obligations,
then the Department has bedterly derelict in its duties for thlast decade. Similarly, if
the level of detall is inadequate, it is surprgsthat the District has been able to rectify
findings of noncompliance over the past eleyears. Moreover, this raises the question
of why the District, whose noncompliance tieports identify, has never objected to the
level of detail provided, and does not novpear to join the CDE in its concerns.

It is unclear to the Court what additional details the CDE requires. Itis even m(
unclear how an evidentiary h@ag provides an efficient rekdgion of the CDE’s concerns.
The Court therefore DENIES the CDE’s requestan evidentiary hering. Additionally,
because the CDE does not explain whattemthl details it requires from the Monitor, the

Court also declines to order the Monitoptovide additional detailat this time.
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1. Definition of Curriculum-Based Assessment

Related to the CDE’s comjitea about the Monitor’s leveof detail in articulating
his determinations, the CDE requests thatQbart either hold an evidentiary hearing for
the Monitor to provide testiony about the standards of megsnent used to determine
when a curriculum-based assessment (“CB#&’gligned with the California curriculum
framework, or in the alternativerder the Monitor to defindnbse standards. Mot. at 5-8.

The Court understands that, in the past,Monitor and the Distrt used an ad hoc
process of submitting arapproving potential CBAsIn addition, the District described in
its objections to the Monitor’s report the process it engaged in to train staff and impler
CBAs aligned with the new caculum this school yearRSIP Report Finalization Mem.
at 3-4 (Docket No. 2031). Nonetheless, @wurt agrees that it would be helpful to
develop an operational defirot of a “curriculum-based assment” in order to ensure
that Defendants are provided fair notice ofavis required to contpwith these RSIP
items. For this reason, pursuant to FACB.§ the Court ORDER®e Parties to meet
and confer regarding an actaiple definition of, or stadard of measurement for, a
“curriculum-based assessment aligned with@alifornia curriculum” within the context
of RSIP items 6.2.1(l), 9.2.1(j), and 9.2.1(k). Byril 30, 2015, the Parties shall file a
joint stipulation, or separate statementhdy cannot agree, regarding an appropriate
definition or standard of measurement. la #iternative, as the ditor has no concerns
regarding the District’s list of CBAs for tH#014-2015 school yeahe Parties may simply
agree to the current list and devise a procesth@District to propose changes to this list
in future years.

Accordingly, the Court DENIES the CDE'squest for an evidentiary hearing, and

will not order the Monitor to define éhapplicable standard for CBAs.

[ll.  Woodcock-Johnson Ill Test
Finally, the CDE requests that the Ctoarder the Monitor to deem compliant

student files for which the assessment usad the Woodcock-Johnson Il (“WJ 111”) test.
5
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Mot. at 8-9. In the CDE’s Response to braft RSIP Report, the CDE asserted that the
WJ 1l test should qualifyas an appropriate CBA, such taident files containing the test
should be deemed coffrgnt with the relevant RSIP Rairements. CDE Resp. to Draft
RSIP Report at 4 (Docket N8032-1). The Moaitor rejected this argument in his
finalization memorandum. Finalization Mem. at 5-6 (Docket No. 2031). Specifically, {
Monitor noted that the CDE put forth no evidence thatMddll test is aligned with
California’s curriculum framework foreading, writing, and mathd. at 5. The Monitor
also pointed out that the District did not udé this test in it2014-2015 or amended 2015
list of CBAs. Id. Furthermore, the Monitor explained that even under the CDE’s own
definition of a CBA, the WJ Ill test does not ¢jfig in part because the WJ lll test is a
norm-referenced test that relies on dgathered from a sample of students from 1996-
1999. Id. at 5-6 (citing the publishieof the WJ llI test).

Given that the State of California’sreent curriculum framework was adopted on
August 2, 2010, the Monitatetermined: “It is unlikely that an assessment normed
between 1996-1999 and publishie 2001 was based on argoulum framework that was
not adopted until 2010.7d. This Court agrees, and thesed DENIES the CDE’s request
that the Court find student records contairtimg WJ Il test to be compliant. However, if
requested by the CDE, the Court may reasséssl¢tiermination in light of the definition
or standard of measurement for CBAs ttestults from the Parties’ meet and confer

ordered above.

V. Request for Judicial Notice
The CDE has also requested that the Cailket judicial notice of information found
on two websites. CDE Request for JuditNakice (Docket No. 2032-2). First, the CDE

asks the Court to judicially notice excerpfees from the website of the University of

New Mexico, located at http://www.unm.eduévdlenz/handouts/cba.html. These pages$

provide a definition for curriculum-based assessts. Second, the CDE asks the Court

judicially notice excerpted pages fronetivebsite of the CDE itself, located at
6
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http://www.cde.ca.gov/ci/rl/cf/ekeldfrmworksbeadopted.asphese pages provide the
table of contents for the English Larage Arts/English Language Development
Framework adopted by the CD&nong other information.

The Court finds that the information comtad on these pages are proper subjects
judicial notice under Federal Rule of Egitite 201. However, the Court makes no
judgment as to whether thef@anmation judicially noticed aatrols as the definition or
standard of measurement fo€8A within the context of th&SIP items discussed in this

Order. Accordingly, the Court GRANTSAICDE's request for judicial notice.

CONCLUSION

For the foregoing reasons, the Court DENIthe CDE’s reque$br an evidentiary
hearing. Nonetheless, the Court ORDERSRiarties to meet and confer regarding an
appropriate definition or stalard of measurement for a curriculum-based assessment
within the context of RSIP items 6.2.1(1), 9.2.1(j), and 9.2.1(k). The Parties shall file g
joint stipulation or separate statememgigarding this defition or standard of
measurement on or befohgril 30, 2015. Additionally, the Court GRANTS the CDE’s

request for judicial notice.

IT IS SO ORDERED.

Dated: 04/10/15 W

THELTON E. HENDERSON
United States District Judge
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