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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

CENTER FOR BIOLOGICAL DIVERSITY, et No. C 03-02509 SI
al.,
Plaintiffs, ORDER RE: CROSS MOTIONS FOR
V. SUMMARY JUDGMENT

BUREAU OF LAND MANAGEMENT, et al.,

Defendants, and
AMERICAN SAND ASSOCIATION, et al,
Defendant-Intervenors.

On February 28, 2014, the Court held a hearing on the parties’ cross-motions for su

43

mir

judgment. For the reasons set forth below, the parties’ cross-motions for summary judgnment

GRANTED IN PART and DENIED IN PART.

BACKGROUND

This dispute marks the continuation of pldistichallenge to the administration by the Bure
of Land Management (“BLM”) of the Imperial 8a Dunes Recreation Area (“ISDRA” or “Dunes
and the biological opinions related to the Dunesamexbby the U.S. Fish and Wildlife Service (“FW§
in accordance with the Endangef®gecies Act (“ESA”). The lengthactual and procedural histo
of FWS and BLM’s management actions related tdhees and plaintiffs’ prior claims is set forth
this Court’s March 14, 2006 Order granting in @ardl denying in part each side’s motion for summ
judgmentSee Ctr. for Biological Diversity (‘CBD") v. BLMA22 F. Supp. 2d 1115 (N.D. Cal. 2066

! The Court incorporates that history by reference.
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In that decision, the Court held that FWS’s 2005 biological opinion (“BiOp”) for the
ISDRA Recreation Area Management Plan (t@03 RAMP”) violated the Endangered Species
in various respects with regard to two listed spedhe Peirson’s milk-vetch (“PMV”) and the deg
tortoise. Id. at 1121-22. The Court also held that FWS unlawfully excluded certain areas V

designated critical habitat for the PMV in 2004l at 1122. Finally, the Court held that the BL

violated the National Environmental Policy Act fajiling to consider interim off-highway vehicle

(“OHV”) closureg when it considered alternatives in fhevironmental Impact Statement for the 2
RAMP, and by failing to adequately examine theatt of the 2003 RAMP on endemic invertebra
Id.

In response to the Court’s 2006 opinion, in 20083 ¥sued a new critical habitat designat
forthe PMV. 73 Fed. Reg. 8748 {44, 2008). Plaintiffs and othgoups unsuccessfully challeng
the new critical habitat designatiolkee Maddalena v. FW8o. 3:08-cv-02292-H-AJB, 2010 W
9915002 (S.D. Cal. Aug. 5, 2010). In June 2013, the BLM also issued a new Record of [
adopting a new Recreation Area Management Pha{f013 RAMP”) for thddunes. Under the 201
RAMP, the 26,000 acre North Algodones Dunes Wilderness remains closed to OHVs, as
additional 9,261 acres of PMV critical habitat.eTlemainder of the Duse- over 127,000 acres — W,
be opened to OHV use. Prior to issuing the Record of Decision, the BLM prepared

Environmental Impact Statement (the “2013 EI&ialyzing the 2013 RAMP. Finally, after engag
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in consultation pursuant to Section 7(a)(2}re ESA, in November 2012, FWS issued a new BiOp

concluding that implementing the 2013 RAMP is natlykio jeopardize the continued existence of

2 In March of 2000, the Centfar Biological Diversity, the SQirra Club, and Public Employeq
for Environmental Responsibility filed a complaint alleging that the BLM was in violation of S¢
7 of the ESA, 16 U.S.C. § 1536(a)(2), because itfaged to enter into formal consultation with t
Service on the effects of the adoption of the@20Plan, as amended by the 1987 RAMP, on threat
and endangered specidgsenter for Biological Diversity et al. v. BLMCase No. 00-0927 WHA-JC|
(N.D. Cal.). Several groups of recreationistshia CDCA area were granted status as defenc
intervenors, and the parties ultimately entered ansettlement that established interim actions t
taken to provide temporary protection for endaadeand threatened species pending completid
consultation between BLM andgiservice on the CDCA PlageeROD AR Sec.3 at 15997. Pursud
to the stipulations, BLM temporarily closed five areas in the ISDRA, totaling approximately 4
acres, to OHV and other recreational use to proted®#irson’s milk-vetch, and temporarily closed
camping a 25,600 acre area to protect the desert tor8esBO AR Doc. # 128. These closures w¢
to remain in place until BLM signed the deoisidocument implementing the new RAMP for {
ISDRA.
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PMV or the desert tortoise.

On September 16, 2013, plaintiffs filed a thmended complaint challenging the 2013 RAMP,

the 2013 EIS and 2012 BiOp under the Endangered Species Act (“ESA”), 16 U.S.C. &8 4631
the National Environmental Policy Act (“NEPA”), 42 U.S.C. 88 48R%eq.the Federal Land Polic
and Management Act of 1976 (“FLPMA”), 43 UGS.88 1701-1785, and the Administrative Proceg
Act ("APA”), 5 U.S.C. § 706t seq. Plaintiffs allege that: (1) the 2012 BiOp is deficient becau
does notinclude an Incidental Take Statemenh®PMV; (2) FWS has unreasonably delayed issu
of a recovery plan for the PMV under Section 4(f) of the Endangered Species Act.; (3) the 2
violates the National Environmental Policy Act (“RE”) by failing to take a hard look at impacts
wilderness areas; and (4) BLM violated NEPAPRMA and the Clean Air Act by failing to proper
evaluate the alleged impacts of the 2013 RAMP on air gifality.

Plaintiffs generally allege that the PMV is particularly threatened by OHV recreational
the Dunes, and that the 2013 management plahdéddunes does not contain sufficient safeguarg
ensure against jeopardizing the continued existertbesé species. Defendants are the Bureau of

Management (“BLM”), which manages the ISDRAdahe U.S. Fish and Wildlife Service (“FWS”
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“Service”), which consults with the BLM and isqguired to evaluate BLM actions that affect the

Peirson’s milk-vetch. Defendant-intervenaase a number of organizations representing G

recreationists.

LEGAL STANDARD

HV

“Neither the ESA nor NEPA supply a separasndard for our review, so we review claims

under these Acts under the standards of the AP®ah Luis & Delta-Mendota Water Authority
Jewell  F.3d___ ,2014 WL 975130, at *9 (9th Cir. M8, 2014). Pursuant to Section 706 of

V.

the

® The federal defendants and the intervenor defendete that plaintiffs do not allege that the

agencies have failed to correct any of the deficiencies identified by the Court in its 2006 s\
judgment order, and they assert #lhof the new claims are raised foe first time at this stage of tf
litigation and could have been raised before. Whiteunclear whether the NEPA claims (such as
air quality claim) could have been raised before tis that the 2005 BiOpdlnot contain an ITS fo
the PMV, and plaintiffs did not previously contethat FWS was required fwepare an ITS for th
PMV.
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Administrative Procedure Act (“APA”), 5 U.S.C. § 78tLseq.the court “shall” set aside any agerjcy

decision that the Court finds is “arbitrary, caprics, an abuse of discretion, or otherwise nat in

accordance with law.” 5 U.S.C. 8 706(2)(A). The APA precludes a trial court reviewing an ager

action from considering any evidence outside of tieiaidtrative record available to the agency at

time of the challenged decisioBee5 U.S.C. § 706(2)(E¥:lorida Power & Light Co. v. Loriop470

the

U.S. 729, 743-44 (198Ftavasupai Tribe v. Robertsppd3 F.2d 32, 34 (9th Cir. 1991). “Because this

is a record review case, we may direct that sumioagment be granted to either party based upon out

de novoreview of the administrative record.Oregon Natural Desert Ass'n v. Bureau of Land

Management625 F.3d 1092, 1108 (9th Cir. 201B)ddell v. Unum Life Ins. Co. of AmM57 F.3d 861

864 (8th Cir. 2006) (explaining that judgment on the administrative record “is a form of summe

judgment”).

The Court must determine whether the agency decision “was based on a consideratipn o

relevant factors and whether theres lh@en a clear error of judgmenCitizens to Preserve Overtgn

Park v. Volpe401 U.S. 402, 416 (1978brogated on other grounds, Califano v. Sandés89 U.S.

99 (1977). The Supreme Court has explained thagancy action is arbitrary and capricious if “the

agency has relied on factors which Congress hastesided it to consider, entirely failed to consi

an important aspect of the problem, offered anamnation for its decision that runs counter to

Her

the

evidence before the agency, or is so implausibleittbatild not be ascribed to a difference in view or

the product of agency expertiseMotor Vehicles Mfrs. Ass’n v.&e Farm Mut. Auto. Ins. Co463
U.S. 29, 43 (1983). “Although ounquiry must be thorough, the standard of review is hig

jhly

deferential; the agency’s decision is ‘entitled fpesumption of regularity,” and we may not substitute

our judgment for that of the agencysan Luis & Delta-Mendota Water Authotity  F.3d 201
WL 975130, at *9 (internal citation omitted). “Whehe agency has relied on ‘relevant evidence [s
that] a reasonable mind might accept as adequatgfmort a conclusion,’ its decision is supported
‘substantial evidence.’ld. (internal citation omitted). “Even “[i]f the evidence is susceptible of n
than one rational interpretation, [the ddunust uphold [the agency’s] findingsld. (internal citation

omitted).
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DISCUSSION

l. Endangered Species Act - Incidental Take Statement

For any federal action that may affect a threatened or endangered species (or its
Congress has required by statute that the agenaogroptating the action (here the BLM) must cong
pursuant to Section 7(a) of the ESA with the cidtrsg agency (here the F8Y to “insure” that the
federal action “is not likely to [1] jeopardize the continued existence of any endangered sps
threatened species or [2] result in the destruction or adverseicatidii” of the designated critica
habitat of such species. 16 U.S.C. § 1536(2). Afeeatjencies engage in the consultation proces
consulting agency issues a BiOp.

Under Section 7(b)(4) of the ESA, “[tlhe FWS shissue an Incidentdlake Statement if th
BiOp concludes no jeopardy to listed species or @dmodification of critical habitat will result frol
the proposed action, but the action is §kie result in incidental takings.Oregon Natural Resource

Council v. Allen 476 F.3d 1031, 1036 (9th Cir. 2007) (citing 16 U.S.C. § 1536(b)(4); 50 Q

hab
ult

beie!

i

5, the

11

.F.F

8 402.14(i); andhriz. Cattle Growers’ Ass'273 F.3d 1229, 1242 (9th Cir. 2001)). “Both the BiOp

and the Incidental Take Statement must be @aied by the FWS during the formal consultat
process; indeed, the regulations specifically reghigd=WS to provide the Incidental Take Staten
‘with the biological opinion.”d. (quoting 50 C.F.R. 8§ 402.14(q), (i)(1)hcidental take in compliand
with the terms and conditions in the ITS “shall notbesidered to be a prohibited taking of the spe
concerned.” 16 U.S.C. § 1536(0)(2). Section 7 consultation must be reinitiated when the an
extent of taking specified in the ITS is exceedexwell as when new information reveals impact
the action on listed species that waod previously considered or when the agency action is cha
in a way that causes impacts on listed species that were not previously consikezgf. C.F.R.
§ 402.16(a)-(c).
Section 7(b)(4) provides,

(b) Opinion of Secretary
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(4) If after consultation under subsection (&)(@}his section, the Secretary concludes
that—

(A) the agency action will not violate gusubsection, or offers reasonable and
prudent alternatives which the Secretagjieves would not violate such subsection;

(B) the taking of an endangered speciestbreatened species incidental to the
agency action will not violate such subsection; and

(C) if an endangered species oretltened species of a marine mammal is
involved, the taking is authorized pursuant to section 1371(a)(5) of this title;

the Secretary shall provide the Federal agency and the applicant concerned, if any,
with a written statement that—

(i) specifies the impact of such incidental taking on the species,

(ii) specifies those reasonable andgent measures that the Secretary
considers necessary or appropriate to minimize such impact,

(iii) in the case of marine mammasgecifies those measures that are
necessary to comply with section 1371(ajbdhis title with regard to such taking,
and

(iv) sets forth the terms and conditions (including, but not limited to,
reporting requirements) that must be conpliéth by the Federal agency or applicant
(if any), or both, to implement the measures specified under clauses (ii) and (iii).

16 U.S.C. § 1536(b)(4).
The 2012 BiOp does not containld$s for the PMV. Plaintiff€ontend that FWS was requirs

to prepare an ITS for the PMV, while defendants endtthat an ITS is only required for listed fish &

wildlife, not for listed plants. The parties’ dispirtgolves the interplay of Sections 7 and 9 of the ES

Section 9 of the ESA and its implementing retjales prohibit the “take” of “any endangered spedi

of fish or wildlife,” and provides sepdga protections for endangered plantSeel6 U.S.C. §
1538(a)(1); 50 C.F.R. 8 17.31. Section 9, titled “Prohibited Acts,” states,
§ 1538. Prohibited acts

* Section 7(a)(2) provides, “Each Federal ageshall, in consultation with and with th
assistance of the Secretary, insure that angraetuthorized, funded, or carried out by such agé
(hereinafter in this section referred to as arefary action”) is not likely to jeopardize the contind
existence of any endangered species or threatgpedes or result in the destruction or advg
modification of habitat of such species whichdetermined by the Secretary, after consultatio
appropriate with affected States, to be criticaleaslsuch agency has been granted an exemptig

such action by the Committee pursuant to subsectjoor this section. In fulfilling the requirements

of this paragraph each agency shall use the biesttiic and commercial data available.” 16 U.S
§ 1536(a)(2).
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(a) Generally

(1) Except as provided in semtis 1535(g)(2) and 1539 of this titkath respect to any
endangered species of fish or wildlifged pursuant to section 1533 of this title it is
unlawful for any person subject to the jurisdiction of the United States to--

(A) import any such species into, or export any such species from the United
States;

(B) take any such speciestin the United States or the territorial sea of the
United States;

(C) take any such species upon the high seas;

(D) possess, sell, deliver, carry, trangpor ship, by any means whatsoever,
any such species taken in violation of subparagraphs (B) and (C);

(E) deliver, receive, carry, transportship in interstate or foreign commerce,
by any means whatsoever and in the coofsecommercial activity, any such species;

(F) sell or offer for sale in interstabe foreign commerce any such species; or

(G) violate any regulation pertaining to such species or to any threatened
species of fish or wildliféisted pursuant to section 1533 of this title and promulgated
by the Secretary pursuant to authority provided by this chapter.

(2) Except as provided in semtis 1535(g)(2) and 1539 of this titleith respect to any
endangered species of plahisted pursuant to section 1533 of this title, it is unlawful
for any person subject to the jurisdiction of the United States to--

(A) import any such species into, oert any such species from, the United
States;

(B) remove and reduce to possession any such species from areas under Federal
jurisdiction; maliciously damage or destroy any such species on any such area; or
remove, cut, dig up, or damage or destroy any such species on any other area in
knowing violation of any law or regulatioof any State or in the course of any
violation of a State criminal trespass law;

(C) deliver, receive, carry, transportship in interstate or foreign commerce,
by any means whatsoever and in the coofsecommercial activity, any such species;

(D) sell or offer for sale in interstate foreign commerce any such species; or
(E) violate any regulation pertaining to such species or to any threatened

species of plants listed pursuant toteec1533 of this title and promulgated by the
Secretary pursuant to authority provided by this chapter.

16 U.S.C. § 1538(a)(1)-(2) (emphasis added). Thetj& 9(a)(1) prohibits the “take” of endange
fish or wildlife, while Section 9(a)(2) does not use the term “take,” but contains a range o
protections for endangered plants. The ESA dsfiteke” as “to harass, harm, pursue, hunt, sh

wound, kill, trap, capture, or collect, or to attempt to engage in any such contticg”1532(19).
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Pursuant to Section 4(d) of the ESA, FWSyniy regulation extend the Section 9(a)(1) “take”

prohibition to threatened fish oiildiife, and may extend the protectionisSection 9(a)(2) to threateng

plants. Id. § 1533(dY.

14

d

Plaintiffs argue that an ITS is required for plants because Section 7(b)(4) ties the |

requirement to the conclusion of a consultation u@etion 7(a)(2), and Section 7(a)(2) provides
consultation is required for federal actions affecting “any endangered species or threatened

regardless of whether the species is plant or wildlielU.S.C. § 1536(a)(2Rlaintiffs emphasize th

hat

Spe

D

fact that Section 7(b)(4) — the provision requiring fireparation of an ITS — also refers to “gny

endangered species or threatened species.” Plaintiffs argue that “if an action triggers consul

tatic

a listed plant under section 7(a)(2), nothing irEB&\’'s language suggests that the resulting BiOp neec

not contain an ITS.” Docket No. 236 at 7-8. Piffi;m argue that it is irrelevant that Section 9

prohibition of “take” only applies to wildlife becausiee plain language of Section 7 requires an

for “any endangered species or threatened species.”

Plaintiffs also rely orCenter for Biological Diversity v. Salaza&95 F.3d 893 (9th Cir. 2012)).

In that case, the FWS prepared an ITS for the tneatpolar bear, and the plaintiffs challenged the
as inadequate because it did not specify a nigaidimit for permissible take. The FWS argueder

S

ITS

TS

alia, that it was not even required to prepare an ITS because when the FWS listed the polar be

threatened, the FWS also issued a Section 4(d}hateapplied most of the Section 9 prohibitiong to

the polar bear, but not the prohibition on take. Thei@ed(d) rule stated thain]othing in this specia
rule affects the issuance or corttenf the biological opinions for polar bears or the issuance
incidental take statement, although incidental take resulting from activities that occur outsid

current range of the polar bear is nabject to the taking prohibition of the ESAd. at 911 (quoting

®> Section 4(d) of the ESA, titled “ProtectiRegulations” provides, “Whenever any specie
listed as a threatened species pursuant to subsection (c) of this section, the Secretary shall
regulations as he deems necessary and advisable to provide for the conservation of such sp
Secretary may by regulation prohibit with respect to any threatened species any act prohibits
section 1538(a)(1) of this title, in the case of fishwddlife, or section 1538(42) of this title, in the)

Df al

b Of

S S
Ssu
Ecie
pd u

case of plants, with respect to endangered speciespethat with respect to the taking of resident

species of fish or wildlife, such regulations slagiply in any State which has entered into a cooper
agreement pursuant to section 1535(¢hiftitle only to the extent thatich regulations have also beg
adopted by such State.” 16 U.S.C. § 1533(d).
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73 Fed. Reg. 76,249, 76,252 (Dec. 16, 2008)). The NimtuiCrejected the FWS’s argument that
ITS was not required, holding that “exemption from Seté take liability is irrelevant to the Service
Section 7 obligations to prepare a BiOp and ITS. The ESA requires dil'S for ‘the taking of ar

endangered species or a threatened species irditietite agency action,” 16 U.S.C. 8§ 1536(b)(4)(B)

(emphasis added), not the prohibited takindd. at 910. The Ninth Circuit noted that “[t]he

Association’s argument fails to recognize that exionpfrom Section 9 take liability is not the sqle

an

purpose of the ITS. If the amount or extentakling specified in the ITS is exceeded, reinitiation of

formal consultation is requiredld. at 911 (internal quotations and tid& omitted). Plaintiffs rely or

this language to argue that FWS has an obligation to prepare an ITS for the PMV under Sectit

regardless of that fact that Section 9 take liability does not apply to listed plants.

Defendants assert — and plaintiffs do not dertiiat no court has ever held that Sectig
requires an ITS for listed plants, and that the onet tloat has addressed this question held that ar
is not required for listed plant$See California Native Plant Society v. Nortdlio. 01CV1742 DMS
(JMA), 2004 WL 1118537, a8 (S.D. Cal. Feb. 10, 2004).Defendants argue that an ITS is |
required under Section 7 of the ESA “because thelémtal Take Statement’s primary function ig

authorize the taking of animals incidentakiie execution of a particular proposed actio@fegon

n 7
ITS

ot

to

Natural Resources Councit76 F.3d at 1036. Defendants argus iecause Section 9 only prohibjits

the take of listed fish or wildlifehere is no requirement under Section 7 to prepare an ITS for &

liste

plant. Defendants contend that plaintiffs’ argunieatso foreclosed by the Ninth Circuit’s holding that

“the definition of ‘taking’ in Sections 7 and 9 tife ESA are identical in meaning and applicatid
Arizona Cattle Growers’ Ass’n v. U.S. Fish and WildI#&3 F.3d 1229, 1237 (9th Cir. 2001). In tl
case, the Ninth Circuit held,

The structure of the ESA and the legtste history clearly show Congress’s
intent to enact one standard for ‘takingthin both Section 7(b)(4), governing the
creation of Incidental Take Statements, and Section 9, imposing civil and criminal
penalties for violation of the ESAIn 1982, Congress amended the ESA to include
Section 7(b)(4) to resolve the conflict between Sections 7 argeéH.R.Rep. No.
97-567, at 15 (1982). As noted in the legislative reports, the

® Plaintiffs argue thatalifornia Native Plant Societis unpersuasive becsaiit predated th
Ninth Circuit’s decision irBalazar The Court discuss&alazarinfra.

9
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purpose of Section 7(b)(4) and the amendment to Section 7(0) is to
resolve the situation in which a Federal agency or a permit or license
applicant has been advised that the proposed action will not violate
Section 7(a)(2) of the Act butdhproposed action will result in the
taking of some species incidental to that action—a clear violation of
Section 9 of the Act which prohibits any taking of a species.

H.R.Rep. No. 97-567, at 26 (1982), reprinted in 1982 U.S.C.C.A.N. 2807, 2826.
Absent an actual or prospective taking un8ection 9, there is no “situation” that
requires a Section 7 safe harbor provision.

Id. at 1239-40.

Defendants also rely dworthern California River Watch v. Wilcp¥47 F. Supp. 2d 1071 (N.DD.

Cal. 2008). In that case, Judgeeier noted that “[S]ection 10 — aling a private party to apply fq

an incidental take permit — applies only to fish and wildlife — there is no section 10 incident|

I

=

Al te

permit provision for endangered planttd’ at 1075 Defendants argue that Section 7’s ITS provisipns

cannot be interpreted differently than those ofti®ad 0 because the take provisions of Sections 7

10 were enacted at the same time to address the same issue: the situation where an acti

anc

DN i

jeopardizing but “remain[s] subject to the Section 9 prohibition against taking individual specinens

endangered or threatened species ofdfistildlife.” H.R. Conf. Rep. 97-835 (1982§printed in1982

U.S.C.C.A.N. 2860, 2868. Defendants assert thd&8#edoes not prohibit “incidental” harm to listg

plants that could require incidental take authdidreunder Sections 7 or 1(hainstead that the limite
prohibitions for listed plants in Section 9(a)(2) require malicious or deliberate conduct.
Defendants also note that the FWS has alwdajmed “incidental take” as “take b$ted fish
or wildlife specieshat results from, but is not the purposgecafrying out an otherwise lawful activity,
Endangered Species Consultation Handbook: Rtoces for Conducting Consultation and Confere
Activities Under Section 7 of the Endangered Speciesafxt (1998) (ESA Handbod (emphasis

added), available at http://www.fws.gov/endangered/esa-library/. Defendants contend thattfie

interpretation is rational, consistent wiitle statute, and entitled to deference u@devron U.S.A., Ind.

v. Natural Resources Defense Council, |d67 U.S. 837, 842 (1984).

The Chevroninquiry requires a two-step analysi#t step one, the Court asks “wheth

" In that case, the question was whether “areas under Federal jurisdiction” in ESA !
9(a)(2)(B) encompassed wetlands adjacent to navigable waterways and were therefore subj
requirements of the Clean Water Act.
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Congress has directly spoken to the precise question at idgu€e'lf the intent of Congress is cled

that is the end of the matter; [and we] . . . must give effect to the unambiguously expressed

=

intel

Congress.1d. at 842-43. “[lJnquiry into congressionatémt encompasses both statutory language anc

legislative history.”Edwards v. McMahar834 F.2d 796, 799 (9th Cir. 198¢)jtation omitted). “If,

however, the statute is silent or ambiguous, pristép two, we must decide how much weight

to

accord an agency’s interpretationMcMaster v. U.S.731 F.3d 881, 889 (9th Cir. 2013) (internpal

guotation marks and citations omitted). “If we determine@atvrondeference applies, then we mgve

to step two, where we will defer to the agencyiterpretation if it is‘based on a permissible

construction of the statute.ltd. (quotingChevron 467 U.S. at 843).

The Court concludes under the first step ofGhevroninquiry that the statutory language and

the legislative history demonstrate that the $&cti requirement to prepare an ITS does not apply tc

listed plants. Section 9(a)(1) prohibits the takemdangered “fish and wildlife,” and not of plan
while Section 9(a)(2) provides a variety of protectittnsndangered plants and does not protect ag

incidental take. As defendants note, the Section 9(a)(2) prohibitions for plants require delib

(S,
[ains

erat

malicious conduct, whereas “incidental” take can occur without such intent. An ITS “must gpec

whether any ‘incidental taking’ of protected smeciwill occur, specifically ‘any taking otherwise

prohibited, if such taking is incidental to, and ti purpose of, the carrying aftan otherwise lawfu
activity.” Ariz. Cattle Growers’ Ass’n273 F.3d at 1239 (quoting 16 U.S.C. § 1536(b)(4) an
C.F.R. 8§ 17.3) (emphasis addédjhe only taking “otherwise prohibited” is take of listed “fish
wildlife.” 16 U.S.C. § 1538(a)(1). Thus, while an ITS serves as a regulatory trigger for reini

Section 7 consultation, 50 C.F.R. 8§ 402.A6z. Cattle Growers273 F.3d at 1249, an ITS is only

required in the first instance when the proposed actilikely to take listed fish or wildlife. “A plain

reading of the statute reveals that the Act prohibdstttke’ of fish or wildife, but not the ‘take’ of

8 This Court recognizes that there is arguably tension bet®akzarandArizona Cattle
Growers and that plaintiffs’ argument finds support in some of the broad languafalamar
However, inSalazarthe Ninth Circuit was not addressing the question of whether an ITS is re
for listed plants, but rather whether FWS was required to prepare an ITS for the polar bear
Section 4(d) regulation provided thft]othing in this special ruleféects the issuance or contents
the biological opinions for polar besawr the issuance of an [ITS|Salazar 695 F.3d at911. The Coy
finds thatSalazaris distinguishable on these grounds and Sealtzardoes not compel the resy
plaintiffs seek.
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plant species. . . . In the absence of a prohibition on the ‘take’ of plant species, . . . such taki
occur, and no incidental take statement is neededlifornia Native Plant Socief2004 WL 1118537
at *8 (internal quotation marks and citations omitted).

Plaintiffs emphasize the fact that the statuttefinition of “take” does not distinguish betwe
wildlife and plants.Seel6 U.S.C. § 1532(19). However, asafalants note, the “take” definition wx
part of the ESA when it was originally enacted in 1973, prior to the 1982 amendments add

incidental take provisions of Sections 7 and $@eP.L. 93-205 § 3(14), 87 Stat. 884 (Dec. 28, 19

Thus, “take” was defined in the original enactmehthe ESA to explain the meaning of “take”|i

Section 9(a), which only applies to fish and wildlife.
Interpreting Section 7 as requiring an ITS for fastd wildlife but not plants is also consistg
with the take provision in Sectidi®, which only applies to listed animals. It is a “fundamental ca

of statutory construction that the werdf a statute must be read in tlegintext and with a view to the

place in the overall statutory schemeéJavis v. Mich. Dep'’t of Treasury89 U.S. 803, 809 (1989).

“A court must therefore interpret the statute agrametrical and cohererggulatory scheme and fi,

if possible, all parts into an harmonious wholEdod & Drug Admin. v. Brown & Williamson Tobac
Corp., 529 U.S. 120, 133 (2000) (citations omitted).

In addition, the legislative history of the 1982 amendments makes clear that Sect
incidental take provisions do not apply to listed plants because plants are not subject to ta
Section 9:

Under the existing provisions of the tAd-ederal agencies that receive
favorable biological opinions which conclutthat the agency action would not violate
section 7(a)(2) remain subject to the section 9 prohibition against take of individual
specimens of endangered species of fish or wildlife....

[The bill] would address this problem by amending section 7(b) of the Act to
require the Secretary, in cases where he has concluded that the agency action would
not violate section 7(a)(2), to provide a written statement specifying (1) the extent of
take incidental to the agency action thatad not violate section 7(a)(2); and (2) those
reasonable and prudent measures that must be followed to minimize such takings. If
a Federal or private action that is in compliance with the measures specified to
minimize takings results in the taking of specimens of a species that was the subject
of the biological opinion, such action will not be considered a “taking” for purposes
of section 9 of the Act. Actions that are mtompliance with the specified measures,
however, remain subject to the prohibition agatakings that is contained in section
9.
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S. Rep. No. 97-418 (1982) (Docket No. 232-1 at 20-21).
Accordingly, the Court concludes that FWS was not required to prepare an ITS for thq

and GRANTS summary judgment in favor of defendants on this issue.

Il. Endangered Species Act — Recovery Plan
Plaintiffs bring a claim under élEndangered Species Act challenging FWS's failure to prg
a final recovery plan for the PMV. Section 4tleé ESA provides that “[tjhe Secretary shall deveg

and implement plans (hereinafter in this subsectarred to as ‘recovery plans’) for the conservat

PNV

par

lop

ion

and survival of endangered species and threateretespisted pursuant to this section, unless he finds

that such a plan will not promote the conservatiahefspecies.” 16 U.S.C. § 1533(f). “The recoVv
plan, once prepared, provides [a] ‘basiad map to recovery, i.e., the process that stops or reverg
decline of a species and neutralizbseats to its existence.””Ctr. for Biological Diversity v.
Kempthorne607 F. Supp. 2d 1078, 1088.(&xiz. 2009) (quotindPefenders of Wildlife v. Babhitt30
F. Supp. 2d 121, 131 (D.D.C. 2001)). “A recovery piaust contain three essential elements: (
description of site specific management actions that may be necessary to recover the spg
objective and measurable criteria which, when metjld/result in a determination that the specie
removed from the list; and (3) estimates of the time and cost required to carry out those measurg
to recover the species and to achievermediate steps towards that goalCtr. for Biological
Diversity, 607 F. Supp. 2d at 1087-88 (citing 16 U.S8CL533(f)(1)(B)(i)-(iii)). While the ESA
imposes specific deadlines for certain actises, e.g16 U.S.C. 8§ 1533(b)(3), (5)-(6), it prescribes

deadline for completing a recovery plaoh, 8 1533(f). The FWS listed the Peirson’s milk-vetch i

1998, but has yet to issue a reagvelan. 63 Fed. Reg. 53,596 (Oct16898). Plaintiffs contend thd
the agency’s delay in issuing a recovery plan is unreasonable and requires judicial interventi

As an initial matter, the federal defendamntd defendant-intervenors argue that FWS doeq
have a duty to issue a recovery plan and thughleaCourt cannot grant thdied that plaintiffs seek
Defendants argue that FWS does not have a dudgiie ia recovery plan because Section 1533(f) S

that the Secretary “shall develop angblement [recovery plans] . . unlesshe finds that such a pla

will not promote the conservation of the speciess’U.S.C. § 1533(f) (emphis added). Defendants
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argue that this language vests FWS with discretion to either prepare a recovery plan or deter
a recovery plan will not promote conservation @& fipecies, and thus ththats Court cannot requir
FWS to prepare a recovery plan.

As support, defendants cite cases interpratisgAPA and holding that courts may not revi
an agency’s failure to make a completely discretionary deciSee. S. Utah Wilderness Alliance
Norton 542 U.S. 55, 64 (2004) (claim under APA “can proceed only where a plaintiff asserts
agency failed to take a discrete ageaction that it is required to take.prakes Bay Oyster Co.
Salazar921 F. Supp. 2d 972, 988 (N.D. Cal. 2013) (holdmege was no judicial review over agenc
discretionary decision to deny permdff'd  F.3d __ , 2014 WL 114699 (9th Cir. Jan. 14, 201
However, plaintiffs bring their claim directly undiée ESA, not the APA. The ESA authorizes citiz
suits to challenge “a failure of [FWS] to perfoamy act or duty under seati 4 [of the ESA] which i
not discretionary.” 16 U.S.C. § 1540(g)(1)(®yash. Toxics Coalition v. ERA13 F.3d 1024, 103
(9th Cir. 2005) (“suits to compel agencies to ctymith the substantive provisions of the ESA ar
under the ESA citizen suit provision, and not the APA").

Defendants do not cite any cases interpreting Section 1533(f) as conferring discrg

authority on the FWS to issue a recovery plan imtisence of a determination that a recovery plan

nine

S

eW
V.

that

/'S

| 4).

en

se

tion

will

not promote the conservation of the spetieln Bennett v. Speab20 U.S. 154 (1997), the Supreme

° As discusseihfra, FWS has prepared a draft recovery plan and anticipates that it can compl

the recovery plan by July 31, 2019.

19 Intervenor defendants citdational Wildlife Federation v. National Park Servi&s69 F.
Supp. 384 (D. Wyo. 1987), atbnservation Northwest v. Kempthoride. C04-1331-JCC, 2007 W|
1847143 (W.D. Wash. 2007). In both cases, the FWS legéiprd recovery plans for the grizzly bg
and the plaintiffs brought suit challenging the agygmndelay in implementing those plans.National
Wildlife Foundation the court held that “the Secretaryréxjuired to develop a recovery plan of
insofar as he reasonably believes that it would pteraonservation,” and colaicded that “[t]his Court
will not attempt to second guess the Secretary®sm®for not following the recovery planNational
Wildlife Federation 669 F. Supp. at 388-89. @onservation Northwesthe court found that th
“discretionary nature of the time line of implent&tion of recovery plans” divested the court
jurisdiction to review the claim of unreasonable del@pnservation NorthwesP007 WL 1847143
at *4.

The Court finds that these cases are factuditinguishable in that they involve the

implementation of recovery plans, and not the failure to prepare a recovery plan. To the ex
either case holds more broadly that the Secrdtasythe discretion not to prepare a recovery

without also finding that a recovery plan will nmomote the conservation of a species, this C
disagrees with that interpretation of Section 1533(f).
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Court analyzed a similar provision in the ESA diimg that “[tjhe Secretary shall designate critical

habitat . . . . [and] [tlhe Secretamay exclude any area from critical habitat if he determines that th

benefits of such exclusion outweigh the benefitspafcifying such area as part of the critical hahitat

..” 16 U.S.C. § 153BJ(2). The Court held that “thertas of § 1533(b)(2) are plainly those |of
obligation rather than discretionBennett 520 U.S. at 172. The Court further explained,

It is true that this i$ollowed by the statement thaxcept where extinction of the
species is at issue, “[tlhe Secretarglyexclude any area from critical habitat if he
determines that the benefits of suclelagion outweigh the benefits of specifying
such area as part of the critical habitatfowever, the facthat the Secretary’s
ultimate decision is reviewable only for abuse of discretion does not alter the
categorical requirement that, in arrivindnét decision, he “tak[e] into consideration
the economic impact, and any other relevant impact,” and use “the best scientific
data available.” It is rudimentary administrative law that discretion as to the
substance of the ultimate decision doescooifer discretion to ignore the required
procedures of decisionmaking. Since this omission of these required procedures
that petitioners complain of, their § 158aim is reviewable under § 1540(g)(1)(C).

Id. (internal citations omitted) (emphasis in original).
As with the provision at issue Bennett Section 1533(f) states that the Secretary “shall”

develop a recovery plan, and the Court finds thatettms of this section are “those of obligation rather

than discretion.”ld. TheCourt finds that Section 1533(f) requiféd/S to either issue a recovery plan

or determine that a recovery plan will not proentite conservation of the species, and does not pgrm

the FWS the discretion to do neith&ee Brower v. Evan257 F.3d 1058, 1067 n.10 (9th Cir. 2001)
(“‘Shall’ means shall.”)see also United States v. Monsadt®1 U.S. 600, 607 (1989) (by using “shdll”

“Congress could not have chosen stronger wordgpeess its intent that fieiture be mandatory.”),.

Defendants do not assert that FWS has determined that a recovery plan will not promote congerv
of the PMV, and to the contrary, the evidencehe record shows that FWS has not made sugch ¢

determination. Thus, the Court agrees with plisthat, absent an express determination thiat a

recovery plan will not promoteoaservation, FWS is requitdo issue a recovery plan for the PMY.

Because the ESA “contains no internal standaréwéw,” the Ninth Circuit has held that the
standards provided under Section 706 of the APA govern in ESA case®/atersheds Project V.
Kraayenbrink 632 F.3d 472, 496 (9th Cir. 2011). Section @Dthe APA requires that a court “shall

.. . compel agency action unlawfully withheld or unreasonably delayed.” 5 U.S.C. § #e&(4)so
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id. 8 555(b) (agency must “conclude a matter preseotédd . . within a reasonable time”). Pursud

to Section 706, “even though agency action maybgst to no explicit time limit, a court may comp

an agency to act wiith a reasonable time FHouseton v. Nimm®70 F.2d 1375, 1377 (9th Cir. 1982);

Forest Guardians v. Babbjtt 74 F.3d 1178, 1186 (10th Cir. 1998)ES8A case, finding “if an agena
has no concrete [statutory] deadline . . . and inssegaverned only by general timing provisions — s

as the APA’s general admonition [to] conclude nratte . ‘within a reasonable time,

compel delayed action).

hnt

el

T
p—

y

lich

a court mpy

To determine whether delay is “unreasonahbleler APA Section 706, courts apply the factors

set forth by the Court of Appeals for the District of Columbia Circultdlecommunications Resear
& Action Center v. FCC750 F.2d 70 (D.C. Cir. 1984)T'R.A.C’). See Independence Mining Co,
Babbitt 105 F.3d 502, 507 (9th Cir. 1997) (adoptin&.A.C factors);Biodiversity Legal Foundv.
Badgley 309 F.3d 1166, 1177 n.11 (9th Cir. 2002) (nofing.A.C factors apply “in the absence
a firm deadline”). Under these factors, the Gaansiders the following guidelines to determ
whether an agency’s delay is unreasonable:

1) a“rule of reason” governs the time agenta&e to make decisions; 2) delays where

human health and welfare are at stake are less tolerable than delays in the economic

sphere; 3) consideration should be given to the effect of ordering agency action on

agency activities of a competing or higheiopty; 4) the courtshould consider the

nature of the interests prejudiced by dekayd 5) the agency need not act improperly

to hold that agency action has been unreasonably delayed.
Towns of Wellesley, Concord, and Norwood, Mass. v. FBRZF.2d 275, 277 (1st Cir. 1987) (citi
T.R.A.C, 750 F.2d at 80).

Plaintiffs contend that FWS’s delay — which thegasure from the date that the PMV was lig
— has been unreasonable, and they seek an ogierimg FWS to issue a regery planwithin two
years. Plaintiffs cite a number of cases in which courts found that a delay of several ye
unreasonable and warranted court interventiSee, e.g.Defenders of Wildlife v. Browne809 F.

Supp. 1342 (D. Ariz. 1995Hells Canyon Preserv. Council v. RichmpB8d1 F. Supp. 1039 (D. O
1995).

o

ch
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ne

—
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ted

Al'S

FWS argues that it has not unreasonably delayparing a recovery plan for the PMV, and

that no judicial intervention is required. FWS also asserts that the cases cited by plain
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inapplicable because here FWS has shown thatii@onal time it requires to prepare a recovery plan

is reasonable in light of the agency’s increasitigiyjted resources and competing priorities. In the

alternative, FWS asserts that if the Court finds jilnditial intervention is necessary, the Court shquild

adopt the July 31, 2019 date identified by FWS asdite by which a PMV recovery plan could|be

completed.

FWS has submitted the Declaration of Ren Ldéoer, Regional Director for FWS’s Pacific

Southwest Region (Region 8).Docket No. 223. Mr. Lohoefener states that Region 8 has the

responsibility for more than 290 listed species, aatlftmding for recovery phs and other statutofy

obligations related to species recovery is limiteld f 2-5. Mr. Lohoefener states that because fund

is limited, Region 8 must prioritize recovery actiomd. 1 4-5. Using a ranking system finalized

les

ing

n

1983, FWS has given the PMV a recovery priority benof 9 on a scale of 1-18 (with one being the

highest priority and 18 the lowestindicating a moderate degree of¢at and high recovery potential.

Id. 7 6-7. Mr. Lohoefener states that Region 8 hagptated recovery plans for 202 listed specied for

which it is responsible and drafted plans for an additional 17 spédi€s3. Region 8’s Carlsbad Fish

and Wildlife Field Office (“CFWQ”), which has rpensibility for the PMV, issued a contract in 200

for the preparation of a PMV recoveashan, and received a draft plan in 200d. 8. Mr. Lohoefenef

3

states that “Region 8's limited staff has been unablewvise or finalize the draft due to higher prionty

recovery work.” Id.

Mr. Lohoefener provides as an example of higher priority recovery work a settlement that F\

entered into in 2005 i€al. State Grange v. NortpiNo. 2:05-cv-00560 (E.D. Cal. filed March 22,

2005). That settlement required FWS to comdeeutorily-required five-year status reviews on 194

1 Plaintiffs did not object to the submissior\if. Lohoefener’s declaration, and stated in their
opposition papers that they reserved the right to seek discovery or further testimony from |

Lohoefener prior to the summary judgment heartBgeDocket No. 236 at 3:20-23. Plaintiffs did not

supplement the record with regard to Mr. Lohoefener’s declaration. Although judicial review

of

agency decision generally focuses on the administragieord in existence at the time of the decisjon,
“[r]leview may, however, be expandbdyond the record . .. (1) iboessary to determine whether the

agency has considered all relevant factors andxyained its decision, (2) when the agency has r¢l

ied

on documents not in the record, or (3) when suppléngethe record is necessary to explain technjical

terms or complex subject matte6Sbuthwest Center for Biological Diversity v. U.S. Forest Serv@
F.3d 1443, 1450 (9th Cir. 1996) (intehgaotation marks and citatiomsnitted). The Court finds that
Mr. Lohoefener’s declaration is necessary to determine whether the agency has considered all
factors and explained its decision not to prepare a recovery plan thus far.
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listed species, with Region 8 serving as the lead for all but lkd] 9. Mr. Lohoefener states th

at

“[d]uring the eight-year period covered by the agreement, much of Region 8's recovery effarts ¢

funding were devoted to completing these stagwsews, including one for the PMV (complet
September 30, 2008)Id. In September 2013, FWS completed It status reviews required ung
the settlement agreemernit.
Mr. Lohoefener states that as a result of20@5 settlement and other priorities, Region 8
only recently been able to increase its efforts on developing recovery gthrf§14. In May 2013
Region 8 revised its Recovery Plan Work Activity Guidance (“WAG”), identifying 29 high-pri
species for recovery plan development during fiscal years 2013-201Y 14-18 & Exs. A-B. Mr
Lohoefener states CFWO did not plan to develogcavery plan for the PMV during this time peri
based on CFWOQ'’s determination that “recovery might be more effectively realized th
implementation of BLM’s ISDRA RAMP."Ild.  16. Mr. Lohoefener states,
Of the 29 species identified for recoveign development in the FY13-FY17 WAG,
only three species in the WAG have RPN® ¢the same as the PMV]. All other
species in the FY13-FY17 WAG have “high®PNs (RPNs between 1 and 8) and
are therefore a higher priority for planvédopment than Peirson’s milk-vetch. Each
of the three species in the current WAG with recovery priorities equal to that of
Peirson’s milk-vetch have been included in the WAG due to a special circumstance.
Cordylanthus mollissubsp.mollis (Soft bird’s beak) (RPN= 9C) is part of the
ecosystem-based Tidal Marsh Recovery Plan which also includes higher-priority
species. Santa Catalina Island fakdcyon littoralis catalinag¢ (RPN = 9) is part
of the multi-species Island Fox Recovery Plan which also includesripgioeity
species. Recovery plan developmentadhird species in the WAG with an RPN
of 9C, the California tiger salamand@nfbystoma californienyds moving forward
only because it is part of a separatart-approved settlement agreement which was
entered into prior to the finalization of the FY13-FY17 WAG.

Id. 7 19.

Mr. Lohoefener also states that much ofyiea 8’s recovery effort and funding have bqg
devoted to important recovery work for the PMV, including responding to two delisting pet
conducting two separate status reviews, conducting two field studies which resulted in a peer-1
publication and a published note, and developirsgeed bank sampling protocol with BLNG. 1
10-11 (citing FW5927-6016). In addition, in 2009 FVESued a “Spotlight Species Action Plan” |
the PMV specifying actions to advance species recoicery], 12 (citing FW527-32), and in the fall

2012, CFWO staff worked with BLM to develop @nitoring protocol to assess the stability of PN
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populations in the ISDRAId. (citing ISD40884-89). Field sampling to evaluate the protocol
conducted in February 2018d.
Mr. Lohoefener also states that, in light of this litigation, FWS anticipates it could “sub

the Federal Register a notice of availability of a final recovery plan by July 31, 2019, sul

was

mit t

ject

workload constraints and available appropriations. The July 31, 2019 date is a reasonable jroje

based on our current workload that would resulfina recovery plan for Peirson’s milk-vetch with
compromising our ability to develop recovery plangtifie higher priority species in our current 5-y
[Regional Recovery Plan Work Activity Guidance (WAG)]d. 1 21.

Applying theT.R.A.C factors, the Court concludes thaisitappropriate to adopt the July 3
2019 date identified by FWS as the deadline to commpl®MV recovery plg unless FWS “finds thg
such a plan will not promote the conservation effPMV].” 16 U.S.C. § 1533(f)(1). The Courtis ve
concerned about the FWS’s failure to issue a raggdan for the PMV. However, the delay does

involve human health and welfare, and in receatry the FWS has devoted resources to recovery

ut

ear

ry
not

Worl

for the PMV, such as responding to two delisting pet#| preparing two status reviews, and prepafing

the seed bank sampling protocol. The Courtadges that the 2013 RAMP closes to OHV use all P
critical habitat, which encompasses 85% efkthown overall PMV populain and areas “containin
high-density core populations, a large extent ghkguality habitat, a large seed bank, and there
areas important for the recovery of the species.” FW1735-36, FW1760, FW1766; ISD31621-

The Court is also mindful that although courts may compel an agency to “act within a reas
time,” Houseton v. Nimma70 F.2d 1375, 1377 (9th Cir. 1982), courts are “ill-suited to reviey
order in which an agency conducts its business”lagsitant to upset an agency’s priorities by ordel
it to expedite one specific actionSierra Club v. Thoma®28 F.2d 783, 797 (D.C. Cir. 1987). T
Court finds it significant there are 29 species idatdifor recovery plan development in the FY20
2017 WAG, and the Court is reluctant to “reordaggncy priorities. The agency is in a unique—;

authoritative—position to view its projects as a veh@stimate the prospects for each, and alloca

MV
¢
ore,
22.
50NE
 the
ing
he

[ 3-
and

e it

resources in the optimal way. Such budget flexibadisyCongress has allowed the agency is not for

12 “pw " refers to FWS’s administrasivecord for the 2012 BiOp, and “ISD " ref
to BLM’s administrative record for the 2013 ROD, RAMP and EIS.
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[courts] to hijack.”In re Barr Labs, 930 F.2d 72, 75 (D.C. Cir. 1991lf.the Court ordered the FWS
to complete the PMV recovery gil within two years, as plaintiffs request, the PMV would| be
prioritized over these other species, thus impeBWg's duty to prioritize recovery planning for the
species most likglto benefit. Seel6 U.S.C. 8§ 1533(f)(1). Theourt finds that the July 31, 2019
deadline is reasonable because it will not disrupgE¥N&’s other recovery work, but will also set a date
certain by which the FWS will be required to take action.

Accordingly, the Court GRANTS IN PART plaiffs’ motion for summary judgment on thjs
issue and ORDERS FWS to complete a PM\bvecy plan by July 31, 2018nless FWS “finds that
such a plan will not promote the conservation of the [PMV].” 16 U.S.C. § 1533(f)(1).

[ll.  National Environmental Policy Act - Wilderness Values
The National Environmental Policy Act (“NEPA”) requires federal agencies to analyze tt
environmental impacts of a proposed action before proceeding with that aSesv2 U.S.C.
8 4332(2)(C). Under NEPA and the regulations promulgated thereunder by the Coupcil
Environmental Quality (“CEQ”), federal agencies must prepare and circulate to the public
comprehensive environmental impact statement (“EIS”) so that the environmental impacts| car
considered and disclosed to the public during the decision-making pr&m=t) C.F.R. 88 1501.4,
1502.5. In the EIS, the agency must identify direct, indirect, and cumulative impacts of the pfopo
action, consider alternative actions (including theradteve of taking no action) and their impacts, and
identify all irreversible and irretrievable commints of resources associated with the acti®eed2
U.S.C. 8§ 4332(2); 40 C.F.R. § 1502.d}%( Plaintiffs contend that BLM violated NEPA by failing
adequately to address in the Final EIS (“FiitBe impacts of the 2013 RAMP on the wilderng¢ss
characteristics of a portion of the South Algoddbdaees known as “WCU 1,” which would largely be
opened up to OHV use under the 2013 RAMP.
In 1964 Congress passed the Wilderness Act with the purpose “to assure that an infree
population, accompanied by expanding settlement and growing mechanization, does not oc¢upy
modify all areas within the United States and its possessions, leaving no lands designatec

preservation and protection in their natural conditi16 U.S.C. 8§ 1131(a). The Wilderness Act defipes
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“wilderness,” “in contrast with those areas where man and his own works dominate the landsc
an area where the earth and its comityuaf life are untrammeled by man, where
man himself is a visitor who does not remaAn area of wilderness is further
defined to mean in this chapter an area of undeveloped Federal land retaining its
primeval character and influence, without permanent improvements or human
habitation, which is protected and manageds to preserve its natural conditions
and which (1) generally appears to hémezn affected primarily by the forces of
nature, with the imprint of man's work substantially unnoticeable; (2) has outstanding
opportunities for solitude or a primitive and unconfined type of recreation; (3) has
at least five thousand acres of land asfisufficient size as to make practicable its
preservation and use in an unimpaired condition; and (4) may also contain
ecological, geological, or other features of scientific, educational, scenic, or
historical value.

16 U.S.C. § 1131(c).
The Wilderness Act did not directly address BLM’s management of its lands. The Fede
Land Planning Management Act “interacts with the Wilderness Act to provide the BLM with

authority to manage areas with wilderness chariatites contained in the federally owned land par

the Bureau oversees, including by recommendingetaesas for permanent congressional protectipn.

Oregon Natural Desert Ass’n v. Bureau of Land Managen@&2® F.3d 1092, 1097 (9th Cir. 201
(“ONDA). “[T]he FLPMA makes clear that wilderas characteristics are among the values whic
BLM can address in its land use plans, and heremgsito address in the NEPA analysis for a lang
plan governing areas which may have wilderness valdsat 1112.

Pursuant to the FLPMA, BLM established two Wilderness Study Areas (“WSASs”) fg

purpose of identifying and recommending areas fesgnvation as wilderness: (1) the North Algodo

hpe,

bral
broe
bels
0)
N the
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nes

Dunes; and (2) the South Algodones Dunes. Gesgydesignated the North Algodones Dunes, but no

the South Algodones Dunes, as a wilderness areagh the California DeseProtection Act of 1994,

ISD3178'* Wilderness Characteristic Unit 1 (“WCU 1") is a subset of the South Algodones [
WCU 1 is composed of 42,083 acres of BLM administered lands and has been closed to OH
November 2000 as part of the interim closurés.the FEIS, BLM stad that WCU 1 “appear

essentially untrammeled by humans” and “offers numerous opportunities for primitive fon

13 According to defendants, the South Algodorizunes were considered not suitable
wilderness designation, in part, because “motorizéicleeactivity has severely reduced much of

natural vegetative cover” in thrth, and human presence is “substdly noticeable” in the south.

ISD39868;see alsdSD38209.
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recreation in the form of hiking, backpacking, axadure studies.” ISD317BLM identified this areg
as having wilderness characteristics, and formally designated it as “WCU 1,” or “Wildg
Characteristics Unit 1” for planning purposdd. Under the 2013 RAMP, éhportion of WCU 1 tha
overlaps with PMV critical habitat, 5663 acres, would remain closed to OHVs, while the renm
36,420 acres would be opened to OHVs. Plaintiffistend that the FEIS provides no meaning
analysis of the impacts on the portion of WCU 1 that would be opened to OHVs.

“We review an Environmental Impact Statement under the ‘rule of reason’ to determine v

it contains ‘a reasonably thorough discussion oftbgificant aspects of the probable environme

consequences.City of Carmel-By-The-Sea v. U.S. Dep’t of Trand@3 F.3d 1142, 1150 (9th Cjr.

1997) (quotingdaho Conservation League v. Mumn8&6 F.2d 1508, 1519 (9th Cir. 1992)). “V
make ‘a pragmatic judgment whether the [Environmental Impact Statement’s] form, contg
preparation foster both informed decisimaking and informed public participationCity of Carmel-
By-The-Seal23 F.3d at 1150-51 (quotir@alifornia v. Block 690 F.2d 753, 761 (9th Cir. 1982
“Once satisfied that a proposing agency hasnakehard look’ at a decision’s environmen
conseqguences, [our] review is at an enidl.”at 1151.

Plaintiffs assert that the only analysis in E&lS about wilderness characteristics consist
a “few generic statements on th&atere impacts of the different alternatives.” Docket No. 231 at 1
9. Plaintiffs identify the following two excerpts ‘dbe entire extent” of BM'’s analysis of projecte
effects on WCU 1:

Differences in impacts to special desitjoas would potentially vary by alternative.
Alternatives providing more acreage for OHV recreation, camping, construction
activities, as well as renewable energy and geothermal leasing activities would result
in greater adverse impacts (Table 4-14). Alternatives providing more acreage for
resource protection, such as areas closed to OHV recreation, closed or with [no
surface occupancy] for surface disturbing activities related to geothermal, solar, and
wind energy, would result in greater bené&fi effects on special designation areas.

ISD3363.

Under Alternatives 2 and 3, 42,083 acres would be closed to OHV recreation in
WCU 1. These alternatives would have Highest acres closed to OHV recreation,
and the most beneficial impacts to th&lerness characteristics and values of WCU
1.....Under Alternative 8, 25,473 acres would be open, 5,663 acres would be closed,
and 10,947 would be limited to OHV recreation in the WCU 1 designation. This
alternative would have the lowest acres of closed OHV recreation and the highest
acres designated as limited OHV recreation use.
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ISD3367. Plaintiffs argue that BI's “purported ‘hard look’ boils down to the completely self-evid
and uninformative statement thaethlternative with the fewest asrof WCU 1 closed to OHVs wi
‘result in greater adverse impacts.” Docket No. 231 at 15:23-25.

Defendants respond that the FEIS containsas®onably thorough discussion” of the wildern

characteristics of WCU 1 and the potential impacthab area, which is all that NEPA requiré3ee

U

PNt

eSS

City of Carmel-By-The-Sed 23 F.3d at 1150. The Court agrees. In the “Affected Environment

section, the FEIS includes a discussion ofitlswith Wilderness Characteristics.” 1ISD3177-31}9.

The FEIS states that BLM evaluated the wilderness characteristics of “current lands and lands

acq

outside of, or adjacent to designated wilderngisse passage of the CDPA in 1994.” ISD3178. This

included WCU 1. The FEIS describes WCU 1 as follows:

The WCU 1 contains 42,083 acres of public lands. The area’s west boundary follows
the edge of the dune system, whereagtst boundary follows Wash Road adjacent
to the UPRR tracks. The north and south boundaries indicate the limit of
substantially noticeable impacts resulting from OHV use. The WCU 1 is completely
surrounded by public lands and has a 640-aa#a of private lands in the middle.
Although WCU 1 may be traversed by a linditeumber of OHVs in the winter, and
small portions of the landscape includelsravhich are 20- to 50-foot-wide strips
devoid of vegetation, the area appearsragdly untrammeled by humans . ... The
undulating topography shields recreatiomisbm each other and provides ample
opportunities for solitude. OHV and military aircraft noise periodically disrupt these
perceptions of solitude. The WCU 1 offers numerous opportunities for primitive
forms of recreation in the form of hiking, backpacking and nature studies.

ISD3179.
The FEIS also explains that impacts on witdess characteristics “are those actions that re
or enhance the wilderness characteristics of nlatesa and opportunities for solitude or primitive for

of recreation.” ISD3361. The FEIS states tkdtV recreation has the potential to disturb

Huce
ms

the

“naturalness and solitude” of wilderness: “Thesarahteristics and values could be impacted by the

use of motor vehicles and installation of struetucausing surface disturbance and evidence df the

human-caused modifications of the arell” The FEIS identifies measures that would promote
preserve wilderness characteristics, such as dust control measures, and states that “[r]est

previously disturbed areas could improve wildlife habitat and reduce instances of illegal in
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within the ACEC$%* and wilderness.1d. The FEIS also states tlfahy closures resulting from special

status species management could enhance thetpotee the wilderness and ACEC values, and vig
resource management “could increase scenic quality values of the wilderness and AGECs.”

In addition, the FEIS discusses how the différalternatives will affect ACECs and sped
designation areas such as WCU 1.

Differences in impacts to special desitjoas would potentially vary by alternative.
Alternatives providing more acreage for OHV recreation, camping, construction
activities, as well as renewable energy and geothermal leasing activities would result
in greater adverse impacts (Table 4-14). Alternatives providing more acreage for
resource protection, such as areas clas€@HYV recreation, closed or with NSO for
surface-disturbing activities related to geothermal, solar, and wind energy, would
result in greater beneficial effects on special designation areas.

Id. at ISD3363. With regard to WCU 1, the FEIS includes the following information: (1)

ual

ial

inde

Alternatives 4, 5, 6, and 7, 42,083 exrf WCU 1 would be open to geothermal leasing, but there

would be no geothermal leasing in WCU 1 under Alternatives 2, 3, and 8 (the proposed RAM
(2) under Alternative 7, 42,083 acres of WCU 1 would be available for solar and wind ¢
development, but would be closed to such dgwelent under Alternatives 1 through 6 and Alterna

8. Id. at ISD3367. Plaintiffs assert that it is selfdent and therefore meaningless to conclude

P);
bnel
tive

that

reopening the central dunes to OHV use will dimimiglderness characteristics in WCU 1. HoweMer,

it is not clear what further analysis plaintiffertend should have been performed as the pref¢
alternative, Alternative 8, does not propose to install any structures or visitor amenities in thg
dunes of WCU 1, and the only non-wilderness comparthat the RAMP introduces into WCU 1 g
vehicles and their occupants.

The cases cited by plaintiffs are distinguishableONDA, 625 F.3d 1092 (9th Cir. 2010), tl
BLM prepared an EIS that only evaluated wilderness characteristics in areas designated as w
study areas, and the BLM contended that it hmadduty to inventory or analyze wilderng
characteristics in non-wilderness ardasat 1102, 1115. The Ninth Circuit disagreed, and invalid
the EIS for failing to evaluate wilderness characteristics in non-WSA ardds.at 1121.

Klamath-Siskiyou Wildlands Centv. Bureau of Land ManagemeB87 F.3d 989 (9th Cir. 2004), d

4 “ACEC” stands for Areas of Critical Environmental Concern.
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not involve an assessment of wilderness characteristics at &lartrath-Siskiyouthe Ninth Circuit

invalidated environmental assessments wiieter, alia, the discussion of cumulative impacts consigted

of a table with a list of environmental concerns, such as air quality, aad teough all of the boxgs

are checked ‘No’ to indicate that the critical eletsén question will not be affected, the report actu
states that fully half of the elements either wdugdor could be in fact ‘impacted,’ without giving a
details or explanation.Td. at 995. Here, in contrast, the BLM assessed the wilderness charact

of WCU 1 and described the RAMP’s effects on those characteriSietSD3361-3367.

hlly
%

brist

Accordingly, the Court GRANTS summary judgment in favor of defendants on this issye.

IV.  Air Quality Analysis

The federal Clean Air Act (“CAA”) establishes a comprehensive program for controllin

O ar

improving the nation’s air quality through shared fatland state responsibility. The CAA authorizes

the Environmental Protection Agency (“EPA”) éstablish national ambient air quality standgrds

(“NAAQSs") for pollutants deemed by EPA to be “criteria” pollutants, including volatile organic

compounds (“VOCs”) and nitrogen oxides (“NOx*)both of which are considered precursorg to

ozoné®—and particulate matter with a diameter ggetitan 10 microns (“PM-10"). 42 U.S.C. 88 74(7-

7410. EPA designates areas which fail to attain an NAAQS standard as “nonattainmentldrgas.

88 7407(d)(1). Nonattainment areas are divided into five categories, based upon the severity o

pollution: “Marginal,” “Moderate,” “Serious,” “Severe,” and “Extremed. § 7511.

The Imperial County Air Pollution Control Dratt (“ICAPCD”), which includes the ISDRA|,

is designated as a serious non-attainment area fekPdmd a moderate non-attainment area for ozZone

ISD3283. The ICAPCD has promulgated regulations for the control of PM-10, which have be

approved by EPA. 78 Fed. Re28,677 (Apr. 22, 2013). Pursuant to an ICAPCD rule gover
“fugitive dust,” BLM was required to submit a dusintrol plan for OHV use in the Dunes. 1SD630
The ICAPCD approved the dust control plan in July 2013. ISD63027.

Section 110(a) of the Clean Air Act, 42 U.S87410(a), sets forth the process by which

ning

b0.

the

15 The parties sometimes refer generally teotme,” and other times specifically to VOCs gnd

NOX.
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states may develop their own regulatory prograaked “State Implementation Plans” (“SIPs”), th
satisfy the minimum requirements of the Clean Air Rxe generall$2 U.S.C. 8§ 7410(a). A SIP my
specify emission limitations and other measuexessary to maintain the NAAQS for each pollut;
42 U.S.C. 8§ 7410(a)(2)(A)-(M). Section 176(c)(1Lxteé CAA provides that no federal agency s}
“engage in, support in any way or provide finanaisgistance for, license or permit, or approve,

activity which does not conform to [a SIP].” 423JC. § 7506(c)(1). This is referred to as

at
St
Ant.
nall
any

the

“conformity” requirement. Pursuant to EPA regulations regarding conformity, BLM was required

assess the RAMP’s “conformity” with CaliforniaState Implementation Plan (SIP) applicablg
Imperial County. 40 C.R. Part 93, Subpart Bee alsdSD3282-3283. BLM is not required |
conduct a conformity review, however, if the dasdablish that the RAMP will generate PM-10 §
ozone in quantities below the Clean Air Act’s “de minimis” threshdBie40 C.F.R. § 93.153(b). Fd
Imperial County, the de minimis thresholds for PM-10 and ozone are 70 tons per year and 100
year, respectively, when measured as an increase over baseline conditions. BLM 3283 [Table
the FEIS, BLM determined that adopting the prefakernative would not result in a greater thar

minimis increase in emissions of PM10 and ozmmapared with existing conditions. ISD3283-85.

to
0]

\nd

ton:

p 4-/
de

As

a result, the BLM was not required to make a “conformity determination” under the CAA in order

adopt the 2013 RAMP.

Plaintiffs challenge BLM’s air quality analysis as flawed and in violation of the requiren
of the Clean Air Act, the Federal Land Policy Managat Act and NEPA. Plaintiffs note that in t
Draft EIS (“DEIS”), BLM estimated that the increags VOCs and PM-10 emissions from adopting
preferred alternative in the 2013 RAMP would dgike@xceed the de minimis thresholds of {
conformity regulations, and BLM acknowledged tliatt adopted the proposed RAMP it would ne
to carry out a full conformity determination for ozone and PM-10. 1SD30858-30859. Plaintiffs c
that, “[g]iven the very high emissions increases esgthaitthe DEIS, particulrof PM-10, itis highly
unlikely, if not outright impossible, that BLM could have ultimately made a finding that its pro
RAMP conformed to ICAPCD'’s SIPs and the x&et regulations.” Docket No. 231 at 19:4-6.

Between the DEIS and FEIS, BLM recalculatteel emissions by changing several assumptj

used in the DEIS, which significantly reduced bibitn total estimated emissions of PM-10 and VO
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as well as in the difference in emissions from auroenditions that would result from adoption of the

proposed alternatives. This analysis is desdribé\ppendix Q to the AHES and supporting emissiot
data spreadsheet. ISD3790-98, ISD63133-35.
The main factor contributing to the chang@injected emissions between the DEIS and H

(an 80% reduction) is the use of actual soil datheFEIS rather than the standard assumptiong

were used in the DEIS. 1SD17452. The FEIS stéafidis reviewing the resultand techniques of the

previous analysis [the DEIS], BLM determined the standard assumptions that were used
overestimated emissions. Since thattime, BLM leaslable to collect site samples and develop a |

refined analysis.” ISD3795. BLMaf collected soil samples from thdferent recreation areas at t

Dunes and determined the silt content, which ésabmponent of the soil that contributes to PMp

emissions.ld. at ISD3796-98. Using the actual soil datéhie FEIS, BLM found tat adoption of thg
preferred alternative would result in a slight éese in PM10 emissions from the baseline (Alterng
2),id. at ISD3284, as a result of ginifj OHV activities to areas of the Dunes with lower silt cont
ISD3798, and implementing mitigation measures included in the preferred alternative, ISD32

Plaintiffs contend that the BLM used ingper soil sampling methods because BLM did
comply with ICAPCD Rule 800. Plaintiffs argdkat “the required sampling methods are in

county’s CAA PM-10 implementation plan in a rddlenominated as ‘General Requirements for

\S

EIS
tha

gre

NOre

Control of Fine Particulate Matter (PM-10),” and do moany way appear to be to be limited to d
control plans.” Docket No. 236 20:1-3. Plaintiffs argue that Ru800 G.1.e, “Determination of Si
Content for Unpaved Roads and Unpaved Vehiclefitqant Traffic Areas,” requires that silt contg

for unpaved roads and unpaved traffic areas berdeted using a specific defined method or ot

equivalent method approved by EPA, and the statéomatiagency. Plaintiffs assert that “BLM did

not use the Rule 800 method, has not claimed itbad an approved equivalent method, and reni
unable to detail what method it actually employedVBi.reliance upon the soil analysis is arbitrar
Id. at 20:7-9.

Defendants respond that the test method fipddoy ICAPCD Rule 800.G.1.e (the meth
identified in ICAPCD Rule 800 AppB, Section C), is used to t@emine whether an area hag
“stabilized surface.”Seel CAPCD Rule 800.G.1.e (“Observatiotssdetermine compliance with th
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conditions specified for a stabilized surface, in sr&ctive disturbed surface area, whether at a Vi
site that is under construction, at a work site iegmporarily or permanently inactive, or on an o
area and vacant lot, shall be conducted in accordaiticehe test methods described in Appendi
of this rule.”). Defendants contend that thigulation is inapplicable because the purpose of BL
analysis was not to determine whether an area ktabdized surface, but rather to determine the
content. The Court agrees with defendants thatisdiace, this regulation does not apply to the
sampling at issue, and thus plaintiffs have not shown that the soil sampling that BLM condy
“arbitrary, capricious, an abuse of discretionotiierwise not in accordance with law.” 5 U.S
§ 706(2)(A)*

Another major factor contributing to the changerojected emissions between the DEIS
FEIS is BLM’s determination that increasing the m@mof acres available to OHVs would not incre
the number of visitors to the Dunes. In the DEIS, BLM assumed thatuthber of visitors wa
proportional to the available acreage, and thasdpening up more acreage to OHVs would cau
corresponding increase in vehicle-related emissions. 1ISD30936-30938, 1ISD30856-30859. R
contend that the change in assumptions about nuofilvésitors is unsupported and inconsistent W
other parts of the FEIS, such as the sectiossrd®ng social and economic impacts, which assu
that opening up more acres to OHVs would increase the number of OHV visitors.

The Court concludes that the assumption aboubeunmf visitors in the FEIS is supported
the record. As an initial matter, the Court notesplaintiffs have not identified any data in the rec

showing that OHV use is proportional to available ape#hat opening up the closed areas will lea
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15 Plaintiffs also assert that BLM “failed to consider an important aspect of the proplen

because “BLM did not analyze the increase in doshfidestroying delicate soil crusts that have forr
in the currently closed areas, despite EPA and ICBRalling for such analysis.” Docket No. 236
20:18-21. As support, plaintiffste a comment from ICAPCD to the DEIS and a comment by ER
the FEIS.SeeDocket No. 231 at 22:2-9 (citing ISD228a@Ad ISD2439). However, neither commg
specifically calls for this type of analysis. In any event, the Court does not find that the ageng
in an arbitrary or capricious manner givere tABLM’s conclusion that OHV ridership would n
increase, as well as the soil sampling which askire the fact that openisgme closed areas m
change where people choose to ride OHVs.
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an increase in OHV visitors. Indeed, earlier in this litigation plaintiffs successfully challenged 2
final rule designating critical habitat for the PNdY arguing that the economic analysis underlying
rule incorrectly assumed thatethinterim OHV closures had resudtén a 15% decline per year
visitation. Ctr. for Biological Diversity v. BLM422 F. Supp. 2d at 1148[he Court agreed wit
plaintiffs and found that there was “no data ia tecord linking the interim closures to any redu
OHYV visitation levels at the Dunesld. at 149. The Court notethter alia, that “the BLM itself did

not observe a drop in visitation related to the clesuand indicated that the temporary closures li

004
that
n

5

ced

Kely

had a minimal impact on visitation. . [and that] that there is m@curate pre-2002 visitation data due

to the BLM’s methodology for counting visitationld. at 148. Plaintiffs argue that this portion of {he

2006 summary judgment decision was focused on an entirely different issue and an entirely diffe

record. While plaintiffs are correct that precissue before the Court in 2006 was different, it is

nevertheless true that the fact$édve the Court in 2006 and today &ne same: there is no data in fhe

record showing that the interim closures led to a decrease in OHV visitation, nor is there g
conversely showing that opening up acres to OHVs will increase OHV visitation.
Further, as defendants note, between the RIBBFEIS, BLM analyzed visitor data, and t

data showed that while the number of visitors flatéd from year to yeahose fluctuations were n¢

associated with area closures. 1SD36246-36249aintiffs assert that BLM is trying to “have it both

" The FEIS does find that increases in OHVfosé¢he preferred alternative would be “simil
to recent trends (approximately 3 percent garydepending on economic conditions).” 1ISD3400.
defendants note, anincrease due to a continuatoum@nt visitation trends — as opposed to anincr
due to opening the closed areas — is part of teelin@ condition and is not as a result of the ag
under review, and thus is not relevant for determining emissions associated with that action.

18 Plaintiffs cite a contractor’'s 2008 economialysis prepared for FWS regarding the revi
critical habitat designation for the PMV, which staiesgr alia, that there is a “generally accept
economic theory and studies from the economicsaliiee which support the assumption that clog
of a portion of a recreation area isdi% to result in fewer visits tthat area.” ISD36211. However,
defendants note, that same report repeatedly statiethéne is considerable uncertainty as to whe
the proportional visitation assumption was applicable to the Dupes.e.g., idat n. 3 (“Due to thg
uncertainty inherent in estimating impacts of the temporary closures on visitation at the ISDF
economic analysis estimates a range of psegaation for[] OHV visitation. Under the lower bou
scenario, this analysis assumes that past closultestaffect visitation. In particular, as the BLM h
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previously indicated that the past closuresdadnimal impact on visitation (personal communicaton

with Knauf and Hamada, BLM October 17, 2003),ltveer bound scenario accounts for this poter
outcome.”);see id at 36220 (“It is not possible, using existing data, to model the effect of closy
portions of the ISDRA on the behaviofr OHV recreators at the ISDRA.”).
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ways” by assuming no increased OHV visitation foringuality analyses and assuming some incr¢
in OHV visitation in the social and economic imgasections. However, the FEIS concluded
“[n]o significant economic impacts were determiriedany of the proposed alternatives.” ISD34
On this record, the Court cannot conclude Bidtl's visitor assumptions underlying the air emissig
analysis in the FEIS are arbitrary or capricio®@. San Luis & Delta-Mendota Water Authority
Jewell  F.3d__, 2014 WL 975130, at *15 (9th Cir. Mar. 13, 2014) (upholding agency’s a

where “FWS acknowledged the uncertainty inhetemodeling the relation between OMR flows 3

smelt and chose a conservative model, a choice that is within the FWS’s discretion to'fnake”).

Finally, plaintiffs challenge BLM’s assumptions for number of OHVs, visitor days, avs

base
hat
DO.
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V.
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nd
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speed, and time spent riding OHVs. However, &srlants note, these assumptions apply equally tc

the baseline condition and the preferred alternasind,thus have no effect on BLM’s conclusion t
the RAMP will not cause more tharde minimis increase in emissions given BLM’s determination
the chosen alternative will not cause an increase in the number of visitors.

Accordingly, the Court concludes that BLMmaplied with the CAA, FLPMA and NEPA, an

GRANTS summary judgment in favor of defendants on these claims.

CONCLUSION

For the foregoing reasons and for good cause shown, the Court hereby GRANTS in |
DENIES in part plaintiffs’ motion for summagydgment (Docket No. 231) and GRANTS in part
DENIES in part defendants’ motions for summary judgment (Docket Nos. 232 & 234).

IT 1S SO ORDERED.

Dated: April 3, 2014 g Q ,

SUSAN ILLSTON
United States District Judge
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19 Plaintiffs also contend thtte air quality analysis fails to account for emissions from “mother

vehicles” and campfires. However, the number afh@iovehicles and campfires is directly relateg
the number of visitors, and the FEIS determined that the 2013 RAMP will not increase visitor
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